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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
114  CFR  Ch.l] 

(Docket  No.  18691;  Notice  No.  PR-79-9] 

Petition  for  Rulemaking  of  the  Air 
Transport  Association  of  America, 
Airport  Noise  Abatement  Plans: 
Regulatory  Process 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
action:  Publication  of  petition  for  rule 
making;  request  for  comments. 

SUMMARY:  This  notice  publishes  for 
public  comment  the  petition  and 
supporting  documents  of  the  Air 
Transport  Association  of  America 
(ATA),  dated  January  16, 1979,  on  behalf 
of  its  member  air  carriers,  for 
amendment  of  the  Federal  Aviation 
Regulations  to  add  a  new  Part  150  (14 
CFR  Part  150)  to  those  provisions 
applicable  to  airports.  The  ATA  petition 
requests,  for  the  reasons  disclosed,  the 
Administrator  to  initiate  rule-making 
proceedings  to  adopt  regulations 
prescribing  the  process  under  which 
airport  noise  abatement  plans,  or  similar 
restrictions  upon  the  operation  of 
aircraft  at  an  FAA  certificated  airport, 
must  be  submitted  to  and  considered  by 
the  FAA  before  the  plan  is  implemented 
or  enforced. 

The  A1  A’s  petition  involves  some 
issues  that  are  similar  to  those  involved 
in  a  notice  of  proposed  rule  making 
issued  by  the  FAA  in  1976  based  on 
recommended  regulations  submitted  to 
it  by  the  U.S.  Environmental  Protection 
Agency  under  section  611(c)  of  the 
Federal  Aviation  Act  of  1958,  as 
amended.  That  notice  (Notice  No.  76- 
24).  among  other  things,  contains 
proposals  to  require  development  and 
submission  of  airport  noise  abatement 
plans  and  periodic  up-dates  to  those 
plans  by  all  proprietors  of  civil  airports 
certificated  by  the  FAA  under  Part  139. 
Those  proposals,  if  adopted,  would 
prescribe  the  regulatory  process  for 
development,  approval,  and 
implementation  of  airport  noise 
abatement  plans  which  would,  unless 
disapproved  by  the  FAA.  become  an 
essential  part  of  the  airport’s  operating 
certificate  issued  by  the  FAA.  For  the 
'  benefit  of  commenters  the  EPA 
recommended  rule  is  being  republished 
as  an  appendix  to  this  notice.  The  FAA 
believes  the  ATA  petition  should  be 
published  verbatim  in  order — (1)  to 
receive  public  comment  on  the  question 
of  whether  additional  Federal 
regulations  are  needed  and  on  the 


differences,  as  well  as  the  similarities, 
between  the  two  regulatory  approaches 
to  airport  noise  abatement  plans;  and  (2) 
to  ensure  due  consideration  of' each 
separately  under  the  applicable  FAA 
rule-making  procedures.  Although  this 
notice  sets  forth  without  change  the 
contents  of  the  ATA  petition  as  received 
by  the  FAA,  its  publication  in 
accordance  with  FAA  procedures 
governing  the  processing  of  petitions  for 
rule  making  does  not  represent  an  FAA 
position  on  the  merits  of  the  petition. 
Unlike  Notice  No.  74-22,  which 
contained  the  EPA’s  recommended 
regulations,  this  notice  does  not  propose 
any  amendment  of  the  current  rules.  If, 
after  consideration  of  the  available  data 
and  comments  received  in  response  to 
this  notice,  the  FAA  determines  it 
should  initiate  rule-making  proceedings 
based  on  the  ATA  petition,  a  notice  of 
proposed  rule  making  containing 
specific  regulatory  proposals  will  be 
issued. 

OATES:  Comments  must  be  received  on 
or  before  November  5, 1979. 

ADDRESSES:  Send  comments  on  the 
petition  in  duplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn;  Rules  Docket  (AGC-24), 
Docket  N.  18691,  800  Independence 
Avenue,  SWr,  Washington.  D.C.  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Tedrick,  Noise  Policy  and 
Regulations  Branch  (AEE-llO),  Noise 
Abatement  Division,  Office  of 
Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  D.C.  20591;  telephone  (202) 
755-9027. 

SUPPLEMENTARY  INFORMATION; 

I.  Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  on  the  petition  for  rule 
making  as  they  may  desire. 
Communications  should  identify  the 
docket  or  petition  notice  number  and  be 
submitted  in  duplicate  to  the  address 
indicated  above.  All  communications 
timely  received  will  be  considered  by 
the  FAA  before  taking  action  on  the 
petition  for  rule  making.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket. 

Background 

The  ATA  petitioned  the  FAA  under 
the  general  rule-making  procedures 
contained  in  FAR  Part  11  to  amend  the 
Federal  Aviation  Regulations  (FARs)  to 
add  a  new  Part  150  governing  the 
administrative  process  under  which 
airport  noise  abatement  plans  must  be 
submitted  to  the  FAA  for  review  before 


the  plan  is  implemented.  Current 
regulations  do  not  cover  the  subject: 
however,  the  FAA  has  established, 
nonregulatory  programs  for  the 
development  and  implementation  of 
airport  noise  abatement  and  land-use 
compatibility  plans  which  include 
Federal  grants  to  develop  plans  and 
submission  of  proposed  plans  to  the 
FAA  for  review  and  comment  on  their 
potential  impacts  on  flight  safety,  on 
efficient  use  and  management  of 
navigable  airspace,  on  interstate  and 
foreign  air  transportation  and  air  • 
commerce,  and  on  the  national  air 
transportation  system.  More  detailed 
discussion  of  those  programs  is 
contained  in  the  Aviation  Noise 
Abatement  Policy  statement  issued  in 
November  1976  and  the  FAA  orders  and 
advisory  circulars  which  implement  the 
programs.  As  indicated  in  the  summary, 
the  FAA  is  also  considering  the  EPA 
recommended  regulation  for  developing, 
approving,  implementing,  and  up-dating 
airport  noise  abatement  plans.  Notice 
No.  76-24,  containing  the  EPA  proposal, 
was  published  in  the  Federal  Register  on 
November  22. 1976  (41  FR  51522)  and 
comments  submitted  in  response  to  that 
notice  and  presented  at  a  public  hearing 
are  available  for  examination  in  the 
Rules  Docket.  Notice  No.  76-24  is 
republished  as  an  appendix  to  this 
notice  to  assist  commenters  in  preparing 
their  views  and  suggestions  regarding 
the  ATA  petition. 

In  support  of  its  petition  the  ATA 
states  that  it  is  convinced  that  the  FAA 
must  affirm  and  exercise  the  Federal 
government's  preemptive  authority  in 
the  public  interest  to  ensure  that 
environmental  and  safety  objectives  are 
met  in  a  manner  consistent  with  the 
laws  relating  to  air  transportation  and 
air  commerce  and  with  the  effective  and 
expeditious  resolution  of  Federal,  State, 
and  local  responsibilities  in  the  field  of 
noise  abatement.  The  ATA  requests  the 
FAA  to  formally  disapprove  any  local 
noise  abatement  rules  that  are  found  to 
be—  • 

(1)  Inconsistent  with  the  highest 
degree  of  safety  in  air  commerce  and  air 
transportation; 

(2)  Inconsistent  with  the  efficient 
utilization  of  navigable  airspace; 

(3)  Unduly  burdensome  to  interstate 
or  foreign  commerce  or  unduly 
interfering  with  the  national  air 
transportation  system; 

(4)  Unjustly  discriminatory:  or 

(5)  In  conflict  with  the  Federal 
Aviation’s  statutory  regulatory 
authority. 

While  all  comments  are  invited  and 
will  receive  due  consideration,  to  assist 
the  FAA  in  its  review  of  the  ATA 
petition,  comments  are  particularly 
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welcomed  on  the  following  matters 
concerning  the  petition  and  on  any 
appropriate  comparisons  that  may  be 
drawn  with  the  EPA  recommended 
regulation: 

1.  The  need  for  additional  Federal 
regulations  to  govern  airport  noise 
abatement  and  related  local  land-use 
compatibility  planning  and  the 
implementation  or  enforcement  of  those 
plans,  and  whether  those  rules  should 
ensure  that — 

a.  Necessary  airport  noise  analysis 
and  noise  abatement  and  compatible 
land-use  planning  is  accomplished  and 
adequately  implemented  and  enforced: 

b.  Proposed  plans  adequately  protect 
the  public  health  and  welfare  from 
aircraft  noise  by  identifying  and 
selecting  available  noise  abatement 
strategies; 

c.  Proposed  plans  and  implementation 
do  not  exceed  legitimate  proprietary 
rights  or  State  or  local  police  powers 
and  do  not  conflict  with  actions  in  areas 
in  which  the  Federal  Government  has 
preempted:  and 

d.  Proposed  plans  reflect  the  needs 
and  desires  of  the  affected  communities 
and  are  based  on  adequate  public 
participation. 

2.  The  need  for  additional  or  clarifying 
legislative  authority  for  using  Federal 
regulations  to  prescribe  any  necessary 
and  proper  requirements  governing — 

a.  A  Federal  process  for  developing, 
submitting,  reviewing,  and  implementing 
airport  noise  abatement  and  compatible 
land-use  plans,  including  those  plans 
that  contain  local  airport  operating 
rules. 

b.  Federal  preemption  authority  over 
the  exercise  of  proprietary  rights  and 
State  and  local  police  powers  in 
connection  with  such  planning  and 
implementation  or  enforcement,  and 

c.  Any  limitations  on  Federal 
preemption  authority  in  those  areas. 

4.  Should  any  Federal  regulation 
prescribe — 

a.  Limitations  on  the  exercise  of 
proprietary  rights  or  State  or  local  police 
powers  until  the  FAA  determines, 
according  to  established  procedures, 
that  a  proposed  plan  or  use  restriction  is 
an  appropriate  exercise  of  local 
authority  and  does  not  conflict  with 
Federal  action  that  preempts  the  field: 

b.  The  involvement  of  aircraft  and 
airport  operators  and  other  aviation 
interests.  Federal  agencies.  State  and 
local  governmental  bodies,  and  the 
public; 

c.  Mandatory  (or  optional)  airport 
noise  evaluation  unit,  process,  or 
methodology  for  use  in  noise  analysis 
and  planning  efforts; 

d.  Airport  noise  abatement  plans  (and 
their  updates]  as  a  necessary  part  of  an 


airport’s  operating  certificate,  an  airport 
master  plan,  or  some  other  Federal 
approval,  as  a  condition  to  its  continued 
effectivity  after  specified  dates  or 
periods; 

e.  The  recommended  (or  permissible) 
compatible  landuses  that  may  exist  in 
areas  impacts  by  noise  levels  above 
specified  limits  as  a  condition  of  Federal 
grants  or  other  FAA  certificate  or 
program  approvals  for  the  airport:  or 

f.  The  means  for  funding  airport  noise, 
and  compatible  land-use  planning  or 
implementation,  including  Federal 
grants? 

5.  Should  any  Federal  regulations 
prescribe  the  administrative  procedures 
or  proceedings  under  which  the  FAA 
decides  whether  it  should  object  to  or 
disapprove  noise  abatement  plans  that 
contain  local  operating  rules,  airport  use 
restrictions,  or  other  potentially 
offensive  features?  If  so — 

a.  What  form  of  process  should  be 
provided?  E.g. — 

(1)  An  informal,  administrative 
procedure  for  public  hearings  or  for  the 
opportunity  for  interested  persons  to 
submit  written  views  and  comments;  or 

(2)  A  formal,  adversary  proceeding  for 
receiving  testimony  and  evidence 
presented  for  the  record  by  the  parties 
to  the  proceeding? 

b.  How  should  the  process  be 
inititated — 

(1)  Automatically  (or  under  specified 
conditions)  for  all  noise  abatement 
plans  required  to  be  submitted; 

(2)  At  the  discretion  of  the 
Administrator  on  his  or  her  own 
initiative;  or 

(3)  Upon  the  complaint  or  request  of 
any  person  seeking  to  have  a  plan 
considered  for  objection  or  disapproval? 

c.  What  should  be  the  basis  for  the 
FAA’s  ultimate  decision? — 

(1)  Should  it  be  limited  to 
consideration  of  matters  presented  on 
the  records;  or 

(2)  Also  upon  other  relevant' matters 
available  or  presented? 

6.  Any  economic  consequences 
(including  costs  and  benefits)  that  could 
be  anticipated  from  the  requirements 
and  administration  of  the  rule  requested 
by  the  petitioner. 

7.  The  need  to  apply  the  rule 
requested  to  any  airport  proprietor  or 
local  community  that  has,  or  will  have, 
substantially  or  completely  achieved  the 
objectives  of  airport  noise  abatement 
and  compatible  land-use  planning  or 
whose  action  has  otherwise  been 
determined  to  be  an  appropriate 
exercise  of  proprietary  or  police  power 
authority. 

8.  Any  regulatory  requirements  in 
addition  to  (or  substitution  for)  those 
requested  by  the  petitioner  that  should 


be  considered  for  inclusion  in  any  rule 
that  may  be  proposed  by  the  FAA  in 
response  to  the  petition. 

9.  Any  environmental  consequences 
that  could  be  anticipated  from  the 
requirements  of  the  rule  requested, 
including  any  assessment  of  the  scope 
and  nature  of  the  Federal  action 
involved  under  the  regulatory  process 
for  reviewing  and  disapproving  plans 
submitted. 

10.  Any  other  matters  that  would 
affect  a  decision  whether  public  rule 
making  procedures  should  be  initiated 
on  the  proposals  presented  in  the 
petition. 

The  AT  A  Petition 

Accordingly,  the  Federal  Aviation 
Administration  publishes  verbatim  for 
public  comment  the  following  petition 
for  rule  making  of  the  Air  Transport 
Association,  dated  January  16, 1979. 

Issued  in  Washington,  D.C.,  on  August  30, 
1979. 

Edward  P.  Faberman, 

Acting  Assistant  Chief  Counsel,  Regulations  & 
Enforcement  Division. 

Air  Transport  Association  of  America, 

1709  New  York  Avenue,  N.  W., 

Washington,  D.C. 

January  16, 1979. 

Hon.  Langhorne  M.  Bond, 

Administrator,  Federal  Aviation 

Administration,  Washington,  D.C 
Re:  A  Regulatory  Proposal,  Petition  for 
Rulemaking — ^Airport  Noise  Abatement 
Plans. 

Dear  Mr.  Bond:  Pursuant  to  the  procedural 
rules  of  the  Federal  Aviation  Administration 
(FAA),  the  Air  Transport  Association  of 
America  (ATA)  on  behalf  of  its  member 
airlines  hereby  files  the  attached  petition  to 
the  Administrator  for  the  issuance  of  a  notice 
of  proposed  rulemaking  to  adopt  a  regulation 
governing  the  promulgation  of  airport  noise 
abatement  plans. 

Such  a  regulation,  particularly  in  the  light 
of  the  expansion  of  air  transportation  and  the 
Airline  Deregulation  Act  of  1978,  is  essential 
in  the  public  interest  to  assure  that  safety  and 
environmental  needs  are  met  in  a  manner 
that  is  consistent  with  the  laws  related  to  air 
transportation  and  air  commerce,  the 
effective  and  expeditious  resolution  of 
Federal,  state  and  local  responsibilities  for 
noise  abatement,  the  need  to  reduce 
confusion,  and  to  avert  repetitive  and  time- 
consuming  litigation  in  the  courts. 

Essentially,  the  Air  Transport  Association 
calls  upon  the  Federal  Aviation 
Administration  to  comply  with  the  Federal 
Aviation  Act  of  1958,  as  amended,  by 
disapproving  local  noise  abatement  rules 
related  to  air  transportation,  which  are  found 
to  be: 

1.  Inconsistent  with  the  highest  degree  of 
safety  in  air  commerce  and  air 
transportation;  or 

2.  Inconsistent  with  the  efficient  utlliaatioB 
of  navigable  airspace;  or 
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3.  Unduly  burdensome  to  interstate  or 
foreign  commerce  or  unduly  interfering  with 
the  national  air  transportation  system:  or 

4.  Unjustly  discriminatory:  or 

5.  In  conflict  with  the  Federal  Aviation 
Administration’s  statutory  regulatory 
authority. 

ATA  and  its  member  carriers  are 
convinced  that  the  major  hope  for  bringing 
order  to  the  disruptive  airport  noise 
abatement  situation  is  for  the  Federal 
Government  to  affirm  and  exercise  its 
preemptive  authority  in  this  area.  These 
efforts  have  been  met  in  the  past  with 
governmental  reluctance.  The  reason 
frequently  advanced  by  the  FAA  for  refusing 
to  take  affirmative  action  is  that  liability 
could  attach  to  the  Federal  Government  for 
damage  attributable  to  aircraft  noise  at  given 
airports.  As  explained  in  the  attached 
petition,  ATA  does  not  believe  that  there  is, 
or  has  ever  been,  a  valid  reason  for  inaction 
in  an  area  affecting  the  vital  interests  of  the 
Federal  Government,  state  and  local 
governmental  authorities,  airport  proprietors, 
airport  communities,  the  airline  industry, 
general  aviation,  air  travellers  and  shippers 
and  the  public  at  large. 

In  lieu  of  affirmative  action,  the  FAA  has 
partially  fulfilled  its  responsibilities  by 
participating  in  the  consideration  of  and 
challenge  to  proposed  airport  plans  only 
through  “advisory'  opinions"  and  statements 
in  local  public  hearings.  This  is  despite  the 
fact  that  the  FAA’s  public  statements  and  its 
internal  guidelines  support  the  position  that 
state  and  local  governmental  authorities 
cannot  exercise  their  proprietary  or  police 
pow'er  in  a  manner  that  (1)  is  inconsistent 
with  air  safety,  (2)  is  inconsistent  with  the 
efficient  utilization  of  the  navigable  airspace, 
(3)  unduly  burdens  interstate  or  foreign 
commerce,  (4]  is  unjustly  discriminatory,  or 
(5)  otherwise  intrudes  into  an  area  of 
exclusive  Federal  responsibility. 

The  FAA  rightfully  contends,  and  we  agree, 
that  the  field  of  airport  noise  abatement  has 
not  been  totally  preempted,  and  that  there  is 
a  shared  responsibility  with  state  and  local 
authorities  that  permits  some  local  action. 
While  the  FAA  has  remained  relatively 
passive,  state  and  local  authorities  have 
actively  moved  in  an  effort  to  establish  and 
expand  the  parameters  of  their  authority.  The 
result  has  been  frequent  public  hearings  and 
litigation — brought  by  air  carriers,  general 
aviation  and  airport  proprietors— challenging 
state  regulations.  The  objective  of  these 
challenges  is  to  insure  that  state  or  local 
action  does  not  seriously  impair  the  ability  of 
air  carriers  to  provide  the  air  transportation 
services  required  by  the  public  interest.  The 
educational  and  persuasive  process  involved 
in  litigation  is  time-consuming,  expensive  and 
difficult  for  both  airport  proprietors  and  air 
carriers. 

The  thrust  of  the  attached  rulemaking 
proposal  is  to  establish  a  regulatory 
procedure  under  which  any  airport  proprietor 
desiring  to  implement  a  noise  abatement 
plan,  that  would  restrict  aircraft  operations  in 
interstate  or  foreign  air  transportation,* 


*  Except  in  unusual  situations,  airport  actions  that 
are  traditionally  and  properly  local  in  nature,  such 
as  airport  design  and  compatible  land  use 


would  not  be  able  to  implement  that  plan 
without  submitting  it  to  the  FAA  at  least  90 
days  in  advance  of  proposed  effectiveness. 
Upon  publication  in  the  Federal  Register,  any 
interested  party  could  file  a  statement  in 
support  of  or  a  complaint  against 
implementation  of  the  plan.  Based  upon  such 
a  complaint,  or  upon  his  own  motion,  the 
Administrator  could  suspend  the 
implementation  of  the  plan  for  a  maximum 
period  of  180  days  beyond  its  proposed 
effectiveness.  Interested  parties  could  then 
submit  written  position  statements  to  the 
FAA  supporting  or  opposing  the  plan,  and  a 
formal  hearing  could  be  convened.  There  are 
several  levels  of  administrative  appeal 
provided  for  before  the  Administrator  issues 
a  final  decision  whether  to  disapprove  a 
proposed  plan  or  terminate  an  existing  plan. 

The  FAA  would  not  be  required  to  approve 
each  airport  proprietor  plan,  but  would  be 
required  to  take  action  only  upon  a  finding 
that  a  proposed  plan  if  implemented,  or  an 
existing  plan,  if  continued,  would  adversely 
affect  a  valid  Federal  interest.  Also,  the 
proposed  regulation  would  authorize  (1) 
disapproval  of  a  proposed  plan  or  (2) 
termination  of  an  existing  plan  on  the  bhsis 
of  individual  or  cumulative  impact.  This 
would  permit  review  and  termination  of  a 
state  or  local  plan,  even  after  it  had  been 
subjected  to  the  hearing  process  without 
disapproval,  based  upon  a  finding  that  the 
cumulative  effect  of  that  plan,  in  combination 
with  other  plans  implemented  or  proposed 
subsequent  to  its  effectiveness,  would 
jeopardize  the  safety  of  aircraft,  interfere 
with  the  efficient  utilization  of  the  navigable 
airspace,  unduly  burden  interstate  or  foreign 
commerce,  be  unjustly  discriminatory,  or 
conflict  with  the  Federal  Aviation 
Administration’s  regulatory  authority. 

In  the  interest  of  all  concerned  with  aircraft 
noise  abatement — the  Federal  Government, 
state  and  local  governmental  authorities, 
airport  proprietors,  airport  communities,  the 
airline  industry,  general  aviation,  and  the 
traveling  public  who  are  adversely  affected 
by  burdensome  operating  restrictions,  ATA 
respectfully  requests  that  you  grant  the 
attached  petition  and  institute  a  rulemaking 
proceeding  to  adopt  the  proposed  regulations. 
Sincerely, 

Paul  R.  Ignatius 
Attachment 

Docket 

Petition  For  Rule-Making  Air  Transport 
Association  of  America,  Airport  Noise 
Abatement  Plans 

Petition  for  Rule-Making 

Pursuant  to  §  11.25  of  the  Procedural 
Rules  of  the  Federal  Aviation 
Administration  (FAA),  the  Air  Transport 
Association  of  America  (ATA)  on  behalf 
of  its  member  airlines  hereby  petitions 
the  Administrator  to  institute  a  rule- 
making  proceeding  to  promulgate  a 
regulation  which  provides  that  any 


restrictions,  would  not  be  covered  by  the 
regulations. 


airport  noise  abatement  plan,  or  similar 
restriction  upon  the  operation  of  an  FAA 
certificated  airport,  must  be  submitted 
to  the  Administrator  of  the  FAA  for 
review.  In  support  of  its  petition,  ATA 
respectfully  states  as  follows: 

Introduction 

ATA  is  an  organization  representing 
virtually  all  of  the  certificated  scheduled 
air  carriers  in  the  United  States.  As  the 
representative  of  the  airline  industry, 
A'TA  has  appeared  as  a  party  in 
numerous  hearings  conducted  by 
various  airport  proprietors  and  the  FAA 
regarding  the  development  of  airport 
noise  abatement  plans  and  policies.  It 
has  closely  followed,  and  is  intimately 
familiar  with  the  background  and 
development  of  aircraft  noise  abatement 
policies  and  procedures  on  both  national 
and  local  levels.  The  strides  made  by 
the  FAA  in  controlling  aircraft  noise  at 
its  source  are  commendable,  but  the 
time  has  come  for  the  FAA  to  exercise 
its  authority  and  assume  a  more  active 
leadership  role  with  respect  to  all 
airport  noise  abatement  programs. 

A  Uniform  Federal  Regulatory  System  is 
Required  to  Protect  and  Promote  the 
National  Air  Transportation  System 

This  petition  is  necessitated  by  the 
unilateral  and  uncoordinated 
restrictions  that  have  been,  or  are 
planned  to  be,  imposed  by  various  State 
and  local  jurisidictions  upon  the  use  of 
^is  country’s  airports,  including  those 
serving  Los  Angeles,  Burbank,  San 
Diego,  New  York,  Chicago,  Boston, 
Omaha,  Washington,  D.C.  and  San 
Francisco.  These  restrictions  have  the 
potential  to  proliferate  nationwide  and 
strangle  the  air  transportation  system 
that  has  required  years  to  develop.  The 
regulation  proposed  in  this  petition  is 
designed  to  avoid  the  destructive  effect 
that  airport  operating  restrictions  could 
have  upon  interstate  commerce,  the 
airline  industy  and  the  traveling  public, 
and  to  achieve  compatibility  between 
(1)  the  statutory  duty  of  the  FAA  to 
promote,  encourage  and  develop  civil 
aeronautics  by — among  other  means — 
asserting  the  preemptive  authority  it 
possesses  to  insure  the  safe  and 
efficient  utilization  of  this  nation’s 
navigable  airspace,  and  (2)  the  proper 
right  of  an  airport  proprietor  to  respond, 
within  reasonable  limits,  to  local 
community  airport  noise  considerations. 

Operating  restrictions  that  have  been 
imposed  on  airports  have  produced 
numerous  court  cases,  some  of  the  more 
significant  being  American  Airlines  v. 
Town  of  Hempstead.  398  F.  2d  369 
(1968),  City  of  Burbank  v.  Lockheed  Air 
Terminal.  411  U.S.  624, 93  S.  Ct.  1854,  36 
L  Ed.  2d  78  (1973),  ATA  v.  Crotti.  389  F. 
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Supp.  58  (1975),  National  Aviation  v. 

City  of  Hayward,  418  F.  Supp.  417  (1976), 
and  British  Airways  v.  Port  Authority  of 
New  York.  564  F.  2d  1002  (1977),  and  San 
Diego  Unified  Port  District  v.  Gianturco, 
et  al.  (U.S.D.C.  S.D.  Cal.)  Civil  No  78- 
0097-S,  September  1978.  See  also  Brief 
of  the  United  States  of  America  as 
amicus  Curiae,  Santa  Monica  Airport 
Association  v.  City  of  Santa  Monica,  et 
al.  Civil  Action  No.  77  2852-IH,  cf  San 
Diego  Port  District  v.  Superior  Court,  67 
Cal.  App.  3d  361  (1977),  cert,  denied,  46 
LW  3215  (1977),  Allegheny  Airlines  v. 
Village  of  Cedarhurst,  238  F.  2d  812 
(1956),  and  Opinion  of  the  Justices, 
Massachusetts,  N.E.  2d  374  (Mass  1971). 
Unless  subjected  to  reasonable 
constraints,  these  restrictions  may 
continue  to  proliferate  and,  by  necessity, 
spawn  additional  litigation.  The  current 
on-going  cycle  of  state  and  local 
legislation,  followed  by  litigation,  has 
failed  to  bring  substantial  and  long-term 
relief  to  local  communities  airport 
proprietors,  the  airline  industry,  or  the 
traveling  public.  This  cycle  can  be 
halted,  to  the  benefit  of  all,  only  if  the 
FAA  will  exercise  the  authority  granted 
to  it  and  discharge  the  responsibilities 
imposed  upon  it  by  the  Federal  Aviation 
Act  of  1958,  as  amended  ("the  Act”). 

ATA  recognizes  that,  in  July,  1975,  the 
FAA  invited  public  comment  on  the 
general  subject  of  an  Airport  Noise 
Policy  and  conducted  extensive  hearings 
directed  toward  building  a  documented 
record  upon  which  to  base  the 
development  of  that  policy.  On 
November  18, 1976,  the  DOT/FAA 
promulgated  the  Aviation  Noise 
Abatement  Policy.  Implementation  of 
that  policy  has  compounded  the  issues 
the  FAA  initially  recognized,  but  desired 
to  avoid,  when  it  released  its  Notice  on 
Airport  Noise  Policy,  stating: 

The  question  of  airport  noise  has  been  the 
subject  of  extensive  litigation  in  the  context 
of  very  specific  and  somewhat  circumscribed 
issues  being  presented  to  the  Courts  in  a 
limited  factual  context.  The  FAA  does  not 
believe  that  policy  in  this  area  should  be  the 
result  or  product  of  piece-meal  judicial 
decisions.  The  FAA  believes  its  role  is  to 
develop  policy  in  a  manner  which,  the 
maximum  extent  possible,  eliminates 
potential  conflicts  and  accommodates  the 
varying  and  competing  interstate  and  local 
multijurisdictional  interests.  Federal  Register, 
Vol.  40.  N.  132,  luly  9, 1975,  p.  28844) 

However  well  intended  those 
comments  may  have  been,  the  failure  of 
the  FAA  in  assuming  an  affirmative  and 
active  role  has  encouraged  a 
proliferation  of  complex  and  conflicting 
local  restriction  proposals  and 
regulations.  The  FAA’s  present  passive 
policy  of  merely  reviewing  use 
restriction  proposals  and  providing 


advice  to  airport  proprietors  on  their 
proposed  actions  has  permitted 
promulgation  of  these  proposals  and 
regulations,  many  of  which  either 
constitute  an  undue  burden  on  interstate 
commerce,  or  discriminate  against  air 
transportation,  or  both.  Where  litigation 
has  not  been  pursued,  the  communities, 
the  traveling  and  shipping  public  and 
the  airline  industry  have  reluctantly,  but 
pragmatically,  accepted  disruption  to 
scheduled  service,  passenger  and 
shipper  inconvenience  and  increased 
costs.  Yet,  it  cannot  be  concluded  that 
these  airport  operating  restrictions  have 
afforded  airport  communities  much,  if 
any,  relief  from  aircraft  and  airport 
noise.  Stronger  FAA  leadership  is 
needed  to  assure  a  meaningful  and 
equitable  result  in  such  cases. 

The  various  attempts  of  state  and 
local  jurisdictions  to  control  aircraft 
noise  have  demonstrated  that  the 
respective  authority  and  responsibility 
of  the  Federal  Government  must  be 
more  clearly  and  firmly  established. 
States  and  local  jurisdictions  have  or 
are  attempting  to  promulgate  airport 
noise  abatement  regulations  which 
clearly  intrude  into  areas  over  which  the 
Federal  Government  possesses  and  has 
exercised  preemptive  authority,  such  as: 

(1)  Extending  the  Part  91  operating  noise 
limits  regulations  to  foreign  air  carriers,  when 
the  FAA  has  excluded  aircraft  engaged  in 
foreign  air  commerce  from  the  coverage  of 
the  regulations  until  after  january  1, 1980. 

(2)  Imposing  the  higher  standard  of  the 
FAR  36,  Stage  3  noise  levels,  first  published 
as  FAR  38  Amendment  Number  7,  effective 
October  1, 1977,  even  though  the  federal 
compliance  requirement  of  Part  91  is  based 
on  December  1, 1969  noise  standards. 

(3)  Imposing  the  federal  concept  of 
obtaining  system  compliance  by  air  carriers 
with  Part  91  noise  standards  on  an  aircraft 
fleet  basis,  but  requiring  that  an  air  carrier 
meet  the  phased  compliance  requirements  of 
FAR  91.305  with  respect  to  the  aircraft  it 
operates  at  a  specific  airport;  i.e.,  improper 
application  of  a  system  concept  to  an 
individual  airport. 

(4)  Establishing  methods  to  measure 
aircraft  noise  at  various  locations  around  an 
airport,  for  the  purpose  of  determining 
compliance  with  prescribed  community  noise 
levels,  an  action  that  does  or  could  have  the 
effect  of  regulating  the  flight  of  aircraft, 
which  is  an  invalid  intrusion  upon  the 
authority  of  the  FAA  as  found  in  A  TA  v. 
Crotti. 

Other  local  restrictions  which  have 
been  proposed  and/or  implemented,  and 
which  actually  or  potentially  conflict 
with  the  statutory  regulatory  authority 
of  the  FAA,  are  as  follows: 

(1)  A  curfew  or  limitation  on  the  hours  of 
airport  operation; 

(2)  A  ban  on  the  use  of  jet  powered  aircraft; 

(3)  A  ban  or  curfew  on  aircraft  which  do 
not  meet  FAR  Part  36  noise  level  criteria; 


(4)  A  limit  on  the  number  of  operations 
conducted  at  an  airport; 

(5)  Runway  use  restrictions,  such  as: 

(a)  Preferential  runway  use; 

(b)  Assigned  departure  and  landing  paths 
associated  with  runway  use; 

(c)  Prohibitions  or  curfews  on  the  use  of 
certain  runways; 

(d)  Limitations  on  the  number  of  operations 
from  a  runway; 

(6)  Takeoff  and  landing  procedures  for 
aircraft;  and 

(7)  The  establishment  of  various  airport 
noise  measurement  systems  which  interfere 
with,  or  attempt  to  regulate,  the  operation  of 
aircraft. 

Actions  by  airport  proprietors  that 
would  clearly  not  conflict  with  the 
FAA’s  authority  include  the  acquisition 
of  aviation  easements  and  the 
establishment  of  compatible  land  use 
programs.  To  avoid  conflict,  however, 
the  rights  of  the  Government  and 
proprietors  should  be  defined  as  clearly 
as  possible  and,  where  conflict  arises,  a 
method  should  exist  to  achieve  prompt 
and  fair  resolution  of  the  issues.  It  is 
imperative,  therefore,  that  the  FAA 
expeditiously  and  decisively  act  to 
clearly  identify  the  boundaries  of  its 
preemptive  authority,  and  thereby 
prevent  this  important  matter  of 
national  concern  from  constantly  being 
the  subject  of  controversy  and  turmoil, 
as  a  result  of  piecemeal  judicial 
decisions. 

The  United  States  Court  of  Appeals 
for  the  Second  Circuit,  in  British 
Airways  v.  Port  Authority  of  New  York, 
564  F.2d  1002  (1977)  succinctly 
summarized  the  respective  and 
potentially  conflicting  rights  of  the 
Federal  Government  and  airport 
proprietors: 

Our  intial  opinion  in  this  case  delineated 
the  extremely  limited  role  Congress  had 
reserved  for  airport  proprietors  in  our  system 
of  aviation  management.  Common  sense,  of 
course,  required  that  exclusive  control  of 
airspace  allocation  be  concentrated  at  the 
national  level,  and  communities  were 
therefore  preempted  from  attempting  to 
regulate  planes  in  flight.  The  task  of 
protecting  the  local  population  from  airport 
noise,  however,  has  fallen  to  the  agency, 
usually  of  local  government,  that  owns  and 
operates  the  airfleld.  It  seemed  fair  to  assume 
that  the  proprietor’s  intimate  knowledge  of 
local  conditions,  as  well  as  his  ability  to 
acquire  property  and  air  easements  and 
assure  compatible  land  use,  would  result  in  a 
rational  weighing  of  the  costs  and  benefits  of 
proposed  service.  Congress  has  consistently 
reaffirmed  its  commitment  to  this  two-tiered 
scheme,  and  both  the  Supreme  Court  and 
executive  branch  have  recognized  the 
important  role  of  the  airport  proprietor  in 
developing  noise  abatement  programs 
consonant  with  local  conditions. 

The  maintenance  of  a  fair  and  eflicient 
system  of  air  commerce,  of  course,  mandates 
that  each  airport  operator  be  circumscribed 
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to  the  issuance  of  reasonable,  nonarbitrary 
and  nondiscriminatory  rules  defining  the 
permissible  level  of  noise  which  can  be 
created  by  aircraft  using  the  airport.  We  must 
carefully  scrutinize  all  exercises  of  local 
power  under  this  rubric  to  insure  that 
impermissible  parochial  considerations  do 
not  unconstitutionally  burden  interstate 
commerce  or  inhibit  the  accomplishment  of 
legitimate  national  goals.  (Citations  omitted; 
italic  supplied). 

Recognizing  that  both  Federal  and 
state  entities  have  valid  and  enforceable 
rights  with  respect  to  airport  noise 
abatement,  the  critical  issue  is  whether, 
based  upon  the  factual  circumstances, 
certain  actions  taken  by  or  required  of 
airport  proprietors  result  in  an  intrusion 
upon  the  authority  of  the  Federal 
Government,  as  delegated  to  the  FAA. 
The  resolution  of  this  sensitive  and 
complex  issue  requires  considerable 
aviation  and  technical  expertise.  As  a 
result,  in  public  hearings  before  local 
governmental  agencies  considering 
airport  noise  regulations,  and  in 
litigation  challenging  such  regulations, 
substantial  effort  is  required  merely  to 
give  laymen  and  judges  a  threshold 
education  in  the  basics  of  aviation  and 
the  national  air  transportation  system. 
Thereafter,  decisions  are  sometimes 
made  on  the  basis  not  of  fact,  but  of  self- 
interest  and  political  considerations. 

What  is  required  is  to  create  a  forum 
in  which  subject  matter  expertise  is 
consistently  maintained  at  a  high  level; 
all  viewpoints  may  be  openly  expressed; 
a  formal  evidentiary  record  is 
developed;  decision-making  standards 
are  publicly  known  and  fairly  applied; 
decisions  are  consistently  made  on  an 
equitable  and  uniform  basis.  In  short, 
the  forum  should  be  one  that  is 
conducive  to  light,  not  heat.  The  FAA 
can  best  provide  such  a  forum  in  which 
all  viewpoints  can  be  expressed, 
evaluated  and,  hopefully,  reconciled  for 
the  benefit  of  the  public  interest. 

Federal  Preemption  Can  Co-Exist  With 
a  Shared  Responsibility  With  Airport 
Proprietors  Without  Imposing  Liability 
on  the  Federal  Government 

In  the  Aviation  Noise  Abatement 
Policy  of  November  18, 1976,  the  DOT/ 
FAA  stated: 

We  have  been  urged  to  undertake — and 
have  considered  carefully  and  rejected — full 
and  complete  federal  preemption  of  the  field 
of  aviation  noise  abatement.  In  our  judgment 
the  control  and  reduction  of  airport  noise 
must  remain  a  shared  responsibility  among 
airport  proprietors,  users,  and  governments. 
(Page  34) 

Two  significant — but  erroneous — 
justifications  for  the  FAA  thus  far  failing 
to  fully  exercise  its  preemptive  authority 
in  the  field  of  aviation  noise  abatement 


are  reflected  in  the  above  statement. 

The  first  and  most  apparent  is  the  FAA’s 
assumption  that  proper  assertion  of  its 
preemptive  authority  is  totally 
inconsistent  with  a  shared  responsibility 
with  airport  proprietors,  users  and 
governments  to  control  airport  noise. 

The  second,  but  not  as  obvious  reason, 
is  that  the  FAA  apparently  fears  that 
liability  for  airport  noise  damage  may 
attach  to  its  “full  and  complete  federal 
preemption  of  the  field  of  aviation  noise 
abatement.”  Neither  justification  is  well 
founded.  To  the  contrary,  the  concept 
that  federal  preemption  of  the  field  of 
aviation  noise  abatement  can  exist  in 
harmony  with  a  shared  local 
responsibility  to  control  airport  noise, 
without  a  shift  in  liability,  can  be 
demonstrated  simply  by  reviewing 
appropriate  statutes  and  case  law. 
Furthermore,  the  review  will  also  reveal 
that  the  DOT/FAA,  in  the  Aviation 
Noise  Abatement  Policy,  has  attempted 
to  fulfill  its  responsibility  by  avoiding 
resolution  of  the  difficult  issue. 

The  Congressional  findings  and 
statement  of  policy  set  forth  in  the  Noise 
Control  Act  of  1972  reveal  that  the 
concepts  of  federal  preemption  and  a 
shared  local  responsibility  to  control 
noise  are  totally  consistent  and 
harmonious.  Section  4901, 42  U.S.C., 
provides  in  part: 

“(a)  The  Congress  finds — 

***** 

(3)  That  while  primary  responsibility  for 
control  of  noise  rests  w'ith  State  and  local 
government  Federal  action  is  essential  to 
deal  with  major  noise  sources  in  commerce 
control  of  w'hich  require  national  uniformity 
of  treatment” 

Before  enactment  of  the  Noise  Control 
Act,  the  Courts  had  universally 
recognized  the  deep-seated  police  power 
of  the  states  to  control  noise  and  to 
preserve  and  protect  the  health  and 
w'elfare  of  their  citizens  by  controlling 
local  zoning,  land  use  planning  and 
transportation  siting.  With  respect  to 
airports,  the  Courts  had  recognized  that 
the  local  proprietor  had  the  authority, 
responsibility  and  liability  for 
determining  the  number  of  runways, 
their  direction  and  length  and  the  land 
and  navigation  easements  required  for 
the  operation  of  the  airport.  Griggs  v. 
County  of  Allegheny.  369  U.S.  84,  82  S. 
Ct.  531,  7  L.  Ed.  2d  585  (1962),  Loma 
Portal  Civic  Club  v.  American  Airlines, 
Inc.,  394  P.  2d  548  (1964)  and  City  of  Los 
Angeles  v.  Japan  Air  Lines  Co.,  41  Cal. 
App.  3d  416  (1974).  To  this  extent,  the 
control  of  noise  at  an  airport  had  been 
recognized  as  the  responsibility  of  local 
government,  acting  as  an  airport 
proprietor.  By  enacting  the  Noise 
Control  Act,  Congress  reafi'irmed  not 


only  this  local  responsibility,  but  also 
the  preemptive  federal  involvement  in 
controlling  noise  sources  in  or  affecting 
interstate  and  foreign  commerce.  Since 
the  passage  of  the  Act.  the  courts  that 
have  been  called  upon  to  determine  the 
validity  of  local  airport  use  restrictions 
have  stated  that  the  control  of  noise  is  a 
responsibility  shared  by  the  Federal 
Government  and  airport  proprietors. 

City  of  Burbank  v.  Lockheed  Air 
Terminal.  411  U.S.  624.  93  S.  Ct.  1854,  36 
L.  Ed.  2d  78  (1973),  National  Aviation  v. 
City  of  Hayward,  48  F.  Supp.  417  (1976), 
British  Airways  v.  Port  Authority  of 
New  York,  564  F.  2d  1002  (1977)  and 
others. 

Sharing  the  responsibility,  however, 
does  not  preclude  federal  preemption  of 
the  field  of  aviation  noise  abatement. 
Such  preemption  can  exist  with  local 
control  of  noise  because  the  Federal 
Government  has  no  authority  to  relieve 
local  governments  of  their  historic 
responsibility  to  preserve  and  protect 
the  health  and  welfare  of  their  citizems; 
to  control  local  zoning,  including  land 
use  planning,  transportation  siting  and 
the  operation  of  transportation  facilities. 
At  least  tQ  that  extent,  local  government 
still  has  the  responsibility  to  control 
airport  noise. 

Where  an  airport  proprietor’s 
authority  to  regulate  the  operation  of  his 
airport  ends,  is  the  difficult  issue  the 
FAA  has  not  adequately  addressed. 
Instead  of  asserting  its  preemptive 
authority  in  the  field  of  aviation  noise 
abatement,  the  FAA  has  merely 
reviewed  airport  use  restrictions  and 
provided  "advice”  in  an  “attempt  to 
ensure  that  uncoordinated  and 
unilateral  restrictions  at  various 
individual  airports  do  not  work 
separately  or  in  combination  to  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  or 
conflict  with  FAA’s  statutory  regulatory 
authority”  (Aviation  Noise  Abatement 
Policy,  November  18, 1976,  page  59). 

Providing  “advice”  to  avoid  liability 
for  airport  noise  damage  does  not 
further  or  fulfill  the  basic  national 
policies  Congress  assigned  to  the  FAA 
to  carry  out.  The  proper  discharge  of  the 
FAA’s  responsibilities  to  regulate  air 
commerce,  to  promote  and  develop  civil 
aeronautics,  to  control  the  navigable 
airspace,  and  to  develop  a  common 
system  of  air  traffic  control,  does  not 
require  “full  and  complete  federal 
preemption  of  the  field  of  aviation  noise 
abatement.”  Rather,  what  is  required  to 
properly  fulfill  and  discharge  those 
responsibilities  is  to  affirm  the  existence 
of  federal  preemption  to  the  extent 
necessary  to  ensure  that  the  FAA’s 
partners  in  aircraft  noise  abatement — 
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states  and  local  governments— do  not 
interfere  with  the  authority  of  the 
Federal  Government.  Furthermore, 
liability  for  airport  noise  damage  should 
not  attach  to  the  FAA  if  it  affirms  the 
existence  of  and  asserts  federal 
preemeption  to  the  extent  necessary  to 
prevent  the  imposition  of  such  airport 
noise  abatement  plans.  This  is 
particularly  true  where,  as  under  the 
regulation  proposed  herein,  the  FAA 
would  not  be  required  to  take  positive 
action  to  approve  or  disapprove  each 
noise  abatement  plan  in  the  country,  but 
would  only  be  called  upon  to  discharge 
its  responsibilities  under  the  Federal 
Aviation  Act  by  disapproving  any  such 
plan  that  is  contrary  to  the  national 
interests  that  Congress  has  mandated 
the  FAA  to  protect  and  promote. 

Under  existing  case  law,  the  liability 
for  damage  caused  by  airport  noise  rests 
upon  the  airport  proprietor,  Griggs  v. 
Allegheny  County  and  Air  Transport 
Association  v.  Crotti,  even  though,  as 
Justice  Jackson  stated  in  Northwest 
Airlines,  Inc.  v.  Minnesota,  322  U.S.  292, 
64  S.  Ct.  950,  88  L  Ed.  1283  (1944): 

Planes  do  not  wander  about  in  the  sky  like 
vagrant  clouds.  They  move  only  by  federal 
permission  subject  to  federal  inspection  in 
the  hands  of  federally  certificated  personnel 
and  under  an  intricate  system  of  federal 
commands.  The  moment  a  ship  taxies  onto  a 
runway,  it  is  caught  up  in  an  elaborate  and 
detailed  system  of  controls.  It  takes  off  only 
by  instruction  from  the  control  tower,  it 
travels  on  prescribed  beams;  it  may  be 
diverted  from  its  intended  landing,  and  it 
obeys  signals  and  orders.  Its  privileges, 
rights,  and  protection,  so  far  as  transit  is 
concerned,  it  owes  to  the  Federal 
Government  alone  and  not  to  any  state 
government.  (322  U.S.  at  302). 

This  liability  was  imposed  upon  the 
airport  proprietor,  despite  pervasive 
federal  regulatory  control,  as  described 
in  American  Airlines,  Inc.  v.  Town  of  - 
Hempstead,  272  F.  Supp.  226  (1966): 

It  would  be  difficult  to  visualize  a  more 
comprehensive  scheme  of  combined 
regulation,  subsidization  and  operational 
participation  than  that  which  the  Congress 
has  provided  in  the  field  of  aviation.  Federal 
aid  for  public  airport  development  is 
provided,  and  both  economic,  technical  and 
operational  regulation  is  provided  starting 
from  the  basis  of  an  unqualified  assertion  of 
the  public  right  of  freedom  of  transit  through 
the  navigable  air  space  of  the  United  States. 
Carriers  in  routes  are  certificated  by  the  Civil 
Aeronautics  Board,  The  FAA  certificates 
aircraft  and  airmen.  The  Administrator  of  the 
FAA  is  authorized  and  directed  to  prescribe 
air  traffic  rules  and  regulations  governing  the 
flight  of  aircraft  for  the  navigation  and 
protection  of  aircraft  and  for  the  protection  of 
persons  and  property  on  the  ground, 
including  rules  as  to  safe  altitudes  of  flight 
and  for  the  prevention  of  aircraft  collision.  In 
exercising  his  rulemaking  authority,  the 
Administrator  is  subject  to  the  provisions  of 
the  Administrative  Procedure  Act.  He  is 


authorized  and  directed  to  assign  by  hile, 
regulation  or  order  the  use  of  navigable  air 
space  to  insure  the  safety  of  aircraft  and  the 
efficient  utilization  of  air  space.  The 
Administrator  is  authorized  within  the  limits 
of  appropriations — to  acquire  and  operate  air 
navigation  facilities  where  necessary  and  to 
provide  necessary  facilities  and  personnel  for 
the  regulation  and  protection  of  traffic. 
(Citations  omitted,  272  E.  Supp.  at  232) 

The  passage  of  the  Noise  Control  Act 
of  1972  has  not  affected  or  changed  the 
liability  of  the  local  airport  proprietor  for 
airport  noise  damage.  Aaron  v.  City  of 
Los  Angeles,  40  Cal.  App.  3d  471  (1974) 
and  City  of  Los  Angeles  v.  Japan  Air 
Lines  Co.,  Ltd.,  supra.  The  burden  of 
proof  still  remains  upon  the  airport 
proprietor  to  demonstrate  that  damages 
were  not  caused  by  its  acts  or  omissions 
in  the  planning,  zoning  and  siting  of 
transportation  facilities.  A  distinction 
can  be  drawn  between  areas  of  federal 
preemption  of  aircraft  operations  and 
the  failure  of  local  governments  to 
control  the  dispersion  of  noise  outside  of 
the  navigable  airspace.  It  is  the 
responsibility  of  the  FAA  to  make  this 
distinction  in  order  to  fulfill  and  further 
the  basic  policy  and  public  interest 
considerations  that  were  established  by 
Congress  in  the  Federal  Aviation  Act 
(Section  103,  49  U.S.C.  1303),  including: 

(a)  The  regulation  of  air  commerce  in  such 
manner  as  to  best  promote  its  development 
and  safety  and  fulfill  the  requirements  of 
national  defense: 

(b)  The  promotion,  encouragement,  and 
development  of  civil  aeronautics; 

(c)  The  control  of  the  use  of  the  navigable 
airspee  of  the  United  States  and  the 
regulation  of  both  civil  and  military 
operations  in  such  airspace  in  the  interest  of 
the  safety  and  efficiency  of  both  *  *  *  and 

(d)  The  development  and  operation  of  a 
common  system  of  air  traffic  control  and 
navigation  for  both  military  and  civil  aircraft. 

However,  even  if  the  courts 
subsequently  determine  that  liability 
should  attach  to  the  Federal 
Government  by  virtue  of  the  FAA’s 
affirmation  and  assertion  of  federal 
preemption,  it  would  be  a  small  price  to 
pay  to  prevent  uncoordinated  and 
unilateral  restrictions  at  varius  airports 
from  working  separatedly,  or  in 
combination,  to  endanger  the 
maintenance,  promotion  and 
development  of  the  national  air 
transportation  system. 

Highlights  of  Proposed  Regulation 

The  rulemaking  proposal  contained  in 
this  petition  is  designed  to  establish  a 
regulatory  procedure  under  which  an 
airport  proprietor,  desiring  to  implement 
a  noise  abatement  plan  that  would 
restrict  aircraft-operations  in  interstate 
or  foreign  air  transportation,  would  not 
be  able  to  implement  that  plan  without 
submitting  it  to  the  Administrator  of  the 
Federal  Aviation  Administration  at  least 


90  days  in  advance  of  proposed 
effectiveness.  However,  except  in 
unusual  situations,  airport  actions  that 
are  traditionally  and  properly  local  in 
nature,  such  as  airport  design  and 
compatible  land  use  restrictions,  are  not 
covered  by  the  regulation. 

The  regulation  applies  to  each  airport 
holding  an  operating  certificate  under. 
Part  139  of  the  Code  of  Federal 
Regulations.  The  heart  of  the  regulation 
provides  that  the  Administrator  may 
disapprove  and  prevent  the 
implementation  of  any  proposed  plan  or 
revision,  or  terminate  any  effective  plan, 
which  he  determines  would,  either 
individually,  or  cumulatively  in 
combination  with  other  proposed  or 
effective  plans: 

(1)  Be  inconsistent  with  maintaining 
the  highest  degree  of  safety  in  air 
commerce  and  air  transportation  in  the 
public  interest;  or 

(2)  Be  inconsistent  with  maintaining 
the  efficient  utilization  of  the  navigable 
airspace;  or 

(3)  Create  an  undue  burden  on 
interstate  or  foreign  commerce  or 
interfere  unduly  with  the  national  air 
transport  system;  or 

(4)  Be  unjustly  discriminatory;  or 

(5)  Conflict  with  the  Federal  Aviation 
Administration’s  statutory  regulatory 
authority. 

The  public  will  be  notified  of  all 
proposals  submitted  to  the 
Administrator,  who  may,  upon 
complaint  or  his  own  initiative,  and 
upon  required  notice  to  the  airport 
proprietor,  suspend  and  investigate  the 
operation  of  a  proposed  plan  or  revision, 
for  a  period  of  from  ninety  (90)  to  one 
hundred  eighty  (180)  days.  The 
Administrator  may  also  call  for  a  review 
of  existing  plans,  upon  complaint  or  his 
own  initiative,  to  determine  whether  he 
should  disapprove  and  terminate  such 
plans.  The  rule  permits  discretionary 
review  and  reconsideration  by  the 
Administrator  before  a  decision  to 
disapprove  a  proposed  plan  or  terminate 
an  existing  plan,  becomes  final.  The 
balance  of  the  regulation  covers  the 
hearing  process,  initial  decision  of  the 
hearing  officer,  petitions  for  review  and 
petitions  for  reconsideration  by  the 
Administrator,  and  judicial  review  of 
the  Administrator’s  final  decisions 
pursuant  to  Section  1006  of  the  Federal 
Aviation  Act. 

Authority  for  Regulation 

The  Administrator’s  Authority  to 
promulgate  the  proposed  regulation  is 
contained  in  Sections  103,  305,  306,  307, 
312(a),  313(a),  601(a)(6),  611  and  612. 
Federal  Aviation  Act  of  1958,  as 
amended,  (49  U.S.C,  1303, 1346, 1347. 
1348, 1353(a),  1354(a),  1421(a)(6),  1431 
and  1432);  Section  6(c);  Department  of 
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Transportation  Act  (49  U.S.C.  1655  6(c); 
Section  18(a)(1),  Airport  and  Airway 
Development  Act  of  1970,  as  amended 
by  the  Airport  and  Airway  Development 
Act  Amendments  of  1976  (49  U.S.C. 
1718(a)(1));  and  Article  1.  Section  8. 
Clause  3.  and  Article  VI,  Clause  2.  of  the 
Constitution  of  the  United  States. 

Beginning  with  the  Federal  Aviation 
Act.  Section  1108(a).  (49  U.S.C.  1508), 
provides  in  part  that  “the  United  States 
of  America  is  hereby  declared  to 
possess  and  exercise  complete  and 
exclusive  sovereignty  in  the  airspace  of 
the  United  Slates.”  The  Secretary  of 
Transportation,  by  Section  307(a)  of  the 
Act  (49  U.S.C.  1348),  is  given  the 
authority  “to  develop  plans  for  and 
formulate  policy  with  respect  to  the  use 
of  the  navigable  airspace  under  such 
terms,  conditions,  and  limitations  as  he 
may  deem  necessary  in  order  to  insure 
the  safety  of  aircraft  and  the  efficient 
utilization  of  such  airspace.”  Section 
307(c)  also  authorizes  the  Secretary  to 
“prescribe  air  traffic  rules  and 
regulations  governing  the  flight  of 
aircraft,  for  the  navigation,  protection, 
and  identification  of  aircraft,  for  the 
protection  of  persons  and  property  on 
the  ground,  and  for  the  efficient 
utilization  of  the  navigable  airspace 

*  *  *.“  Furthermore,  the  Secretary  is 
directed  by  Section  312  “to  make  long 
range  plans  for  and  formulate  policy 
with  respect  to  the  orderly  development 
and  use  of  the  navigable  airspace 

*  *  These  sections  of  the  Act  clearly 
establish  that  the  Secretary  of 
Transportation  has  been  given 
jurisdiction,  to  the  exclusion  of  all  other 
state  or  local  governmental  authority  to 
determine  the  terms,  conditions  and 
limitations  that  may  be  imposed  upon 
the  use  of  the  navigable  airspace. 

The  Department  of  Transportation 
Act,  Section  6(c).  (49  U.S.C.  1655(6)(c)) 
transferred  to  the  Federal  Aviation 
Administrator  the  duty  to  “exercise  the 
functions,  powers,  and  duties  of  the 
Secretary  pertaining  to  aviation  safety 

*  *  *.”  It  explicitly  provided  that  in 
exercising  the  enumerated  functions, 
powers,  and  duties,  the  Admiiustrator 
“shall  be  guided  by  the  declaration  of 
policy  in  section  103  of  the  Federal 
Aviation  Act  of  1958,  as  amended” 
(quoted  at  page  16.  supra]. 

The  Administrator  has  exercised  the 
authority  granted  by  Section  307  by 
promulgating  comprehensive  federal 
regulations  governing  the  use  of  the 
navigable  airspace  and  the  control  of  air 
traffic.*  Similarly,  the  Administrator  has 
exercised  his  aviation  safety  authority, 
including  the  certification  of  airmen, 
aircraft,  air  carriers,  air  agencies,  and 


'  See  14  CFR  ParU  71. 73. 75. 91. 93. 95  and  97. 


airports  under  Title  VI  of  the  Federal 
An'ation  Act  by  undertaking  extensive 
federal  regulatory  action.* 

With  respect  to  Title  VI  of  the  Act. 
Section  611  was  amended  in  1972  to 
provide  that  the  FAA,  “In  order  to  afford 
present  and  future  relief  and  protection 
to  the  public  health  and  welfare  from 
aircraft  noise  and  sonic  boom,  *  *  * 
shall  prescribe  and  amend  standards  for 
the  measurement  of  aircraft  noise  and 
sonic  boom  and  shall  prescribe  and 
amend  such  regulations  as  the  FAA  may 
find  necessary  to  provide  for  the  control 
and  abatement  of  aircraft  noise  and 
sonic  boom,  including  the  application  of 
such  standards  and  regulations  in  the 
issuance,  amendment,  modification, 
suspension,  or  revocation  of  any 
certificate  authorized  by  this  tide.” 

Under  Section  612  of  the  Act.  the 
Administrator  is  empowered  to  issue 
airport  operating  certificates  to  airports 
serving  air  carriers  and  to  establish 
minimum  safety  standards  for  the 
operation  of  such  airports.  In  addition  to 
supporting  the  Administrator's  authority 
to  promulgate  the  proposed  regulation. 
Sections  611  and  612  provide  a  statutory 
basis  upon  which  to  enforce  the 
regulation. 

Under  Section  18  (49  U.S.C.  1718)  of 
the  Airport  and  Airway  Development 
Act  Amendments  of  1976,  the  Secretary 
is  to  receive  written  assurances  from  the 
airport  which  receives  funds  that  it  “will 
be  available  for  public  use  on  fair  and 
reasonable  terms  and  without  unjust 
discrimination  *  *  nUs  Section,  and 
FAA  regulations  issued  pursuant 
thereto,  also  provide  a  basis  upon  which 
to  enforce  the  proposed  regulation. 

Conclusion 

The  exclusive  authority  and 
jurisdiction  to  regulate  commerce  and  to 
impose  limitations  on  the  use  of  the 
navigable  airspace  rests  with  the 
Federal  Government  Included  in  that 
jurisdiction  is  the  Administrators 
responsibility  to  insure  that  no 
impermissible  limitations  on  the  use  of 
the  airspace  are  imposed  by  airport 
proprietors.  Any  airport  noise 
abatement  plan  that  unduly  burdens 
commerce,  jeopardizes  safety  of  aircraft, 
unjustly  discriminates,  or  impinges  upon 
the  management  or  safe  and  efficient 
utilization  of  the  navigable  airspace, 
would  be  in  direct  conflict  with  the 
authority  of  the  Federal  Government 
and  should  not  be  permitted.  The 
Administrator’s  authority  and 
jurisdiction  are  sufficient  to  support 
promulgation  of  a  regulation  pursuant  to 


*See  14  CFR  Parts  21  through  43, 61  through  67, 
91. 121  through  149. 


which  he  can  disapprove  state  or  local 
governmental  actions  on  these  grounds. 

In  view  of  the  generally  unsatisfactory 
experience  under  the  existing  procedure 
in  which  FAA’s  role  is  passive  and 
advisory,  and  the  creeping 
encroachments  upon  the  national  air 
transport  system  that  result  from  local 
noise  abatement  plans,  the 
Administrator  should  act  forthwith  and 
adopt  a  rule  providing  for  review  by  the 
Administrator  of  local  noise  abatement 
plans,  existing  and  proposed,  and 
providing  for  disapproval  in  appropriate 
cases. 

Wherefore,  it  is  respectfully  requested 
that  the  Administrator  grant  this  petition 
and  institute  a  rulemaking  proceeding  to 
consider,  accept  comments  upon  and 
ultimately  adopt  the  regulation  attached 
hereto  as  Part  150  of  Title  14.  Code  of 
Federal  Regulations. 

Respectfully  submitted. 

James  E.  Landry, 

Senior  Vice  President  and  General  Counsel. 
Part  150 — Airport  Noise  Abatement  Plans 
150.1  Applicability  and  Definitions 

(a)  The  provisions  of  this  part  apply  to  each 
airport  holding  an  operating  certiheate  issued 
under  Part  139  of  this  Title. 

(b)  This  Part  prescribes  rules  and 
procedures  under  which  airport  noise 
abatement  plans  will  be  submitted  to  and 
considered  by  the  Administrator. 

(c)  As  used  in  this  Part: 

(1)  "Airport”  means  any  land  airport 
holding  an  airport  operating  certiheate  issued 
under  Part  139  of  this  Title: 

(2)  “Airport  Noise  Abatement  Plan”  means 
any  action  taken  by  an  airport  proprietor  by 
means  of  a  rule,  regulation  or  other 
enactment,  which  imposes  any  restriction 
upon  aircraft  operations  (to,  from  or  at  any 
airport)  that  are  in  air  transportation  or  air 
commerce  as  dehned  in  Title  I  of  the  Federal 
Aviation  Act  of  1958  as  amended,  or  which 
affects  the  management  or  safe  and  efheient 
use  of  navigable  airspace. 

(3)  “Airport  Proprietor”  means  the  Board, 
Department,  Commission,  Port  Authority  or 
other  person  (including  a  State  if  the  airport 
proprietor  is  a  political  subdivision  of  a 
State)  that  owns,  operates  or  otherwise 
exercises  direct  supervision  over,  and 
responsibility  for.  the  management  of  an 
airport 

(4)  “Person”  means  any  individual,  hrm,  co¬ 
partnership,  corporation,  company, 
association,  or  twdy  politic. 

(5)  “Effective  plan"  means  any  airport 
noise  abatement  plan  in  effect  on  the 
effective  date  of  tiiis  Part  or  which  becomes 
effective  pursuant  to  S  150.7. 

« 

150.3  General  Requirements 

After  the  effective  date  of  this  Part  no 
airport  proprietor  may  adopt  and  enforce  an 
airport  noise  abatement  plan,  or  revise  any 
effective  plan,  without  tiling  a  copy  the 
proposed  plan,  or  revision,  with  ^e 
Administrator  at  least  ninety  (90)  days  before 
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the  effective  date  of  the  proposed  plan  or 
revision. 

150.5  Contents  of  Plan  filed  with 
Administrator 

(a)  Each  airport  noise  abatement  plan,  or 
revision  of  an  effective  plan,  filed  under  this 
Part  shall  contain  the  following: 

(1)  A  statement  of  the  legal  authority 
pursuant  to  which  the  proposed  plan  or 
revision  of  an  effective  plan  is  to  be 
promulgated,  and  a  verification  that  all 
procedural  legal  and  administrative 
requirements  for  such  promulgation  have 
been  met; 

(2)  The  reason  or  reasons  for  which  the 
airport  proprietor  believes  the  proposed  plan 
or  revision  is  required; 

(3)  A  copy  of  the  plan; 

(4)  The  effective  date  and  anticipated 
duration  of  the  proposed  plan  or  revision; 

(5)  A  complete  description  of  the  plan’s 
proposed  method  for  restricting  aircraft 
operations  at  the  subject  airport  and  an 
analysis  of  whether  the  plan  will; 

(i)  Be  inconsistent  with  maintaining  the 
highest  degree  of  safety  in  air  commerce  and 
air  transportation  in  the  public  interest; 

(ii)  Be  inconsistent  with  maintaining  the 
efficient  utilization  of  the  navigable  airspace; 

(iii)  Create  an  undue  burden  on  interstate 
or  foreign  commerce;  or  interfere  unduly  with 
the  national  air  transport  system; 

(iv)  Be  unjustly  discriminatory;  or 

(v)  Conflict  with  a  Federal  statute  or 
regulation  or  intrude  into  a  field  which 
Congress  intended  to  occupy. 

(b)  Any  plan  or  revision  filed  which  does 
not  meet  the  procedural  or  administrative 
requirements  of  this  section  may  be 
dismissed,  without  hearing,  by  the 
Administrator. 

(c)  Each  plan,  revision,  or  any  other 
document  filed  under  this  section  shall  be 
submitted  in  duplicate  to  the  Federal 
Aviation  Administration,  Washington,  D.C. 
20591. 

(d)  Within  twenty  (20)  days  of  receipt,  the 
Administrator  shall  give  notice  to  the  public 
regarding  the  filing  of  a  proposed  airport 
noise  abatement  plan,  or  revision  of  an 
effective  plan,  by  publishing  a  copy  of  the 
proposed  plan  or  revision  in  the  Federal 
Register. 

150.7  Suspension  of  Proposed  Plans 

(a)  Whenever  any  airport  proprietor  files  a 
proposed  airport  noise  abatement  plan,  or 
revision  of  an  effective  plan,  with  the 
Administrator,  the  plan  or  revision  will 
become  effective  on  the  date  set  forth  therein 
unless  the  Administrator,  at  any  time  prior  to 
the  effective  date  of  the  plan  or  revision, 
upon  complaint  or  his  own  initiative, 
suspends  the  operation  of  the  plan  or  revision 
and  ipstitutes  a  proceeding  for  the  purpose  of 
determining  whether  the  plan  or  revision 
should  be  disapproved. 

(b)  Pending  the  hearing  and  decision 
thereon,  the  Administrator  may,  upon  giving 
the  Notice  required  by  Section  150.19, 
suspend  the  operation  of  the  proposed  plan 
or  revision  for  a  period  of  ninety  days  beyond 
its  effective  date.  If  the  proceeding  has  not 
been  concluded  and  a  final  order  made 
within  such  period,  the  Administrator  may 


from  time  to  time  extend  the  period  of 
suspension,  but  not  for  a  period  longer  than 
one  hundred  eighty  (180)  days  beyond  the 
time  such  proposed  plan  or  revision  would 
otherwise  become  effective. 

(c)  If  the  proceeding  has  not  been 
concluded  and  a  final  decision  made  within 
the  period  of  the  suspension,  the  proposed 
plan  or  revision  shall  go  into  effect  at  the  end 
of  such  period,  subject,  however,  to  being 
terminated  when  the  proceeding  has  been 
concluded. 

(d)  If,  after  the  proceeding  is  concluded,  the 
Administrator  is  of  the  opinion  that  the  plan 
or  revision  should  be  disapproved  and/or 
terminated  under  Section  150.11,  he  shall 
is^ue  an  order  disapproving  and/or 
terminating  said  plan  or  revision. 

150.9  Investigations  of  Effective  Plan 

With  respect  to  each  airport  noise 
abatement  plan  in  effect  at  the  time  this  Part 
becomes  effective,  or  which  becomes 
effective  thereafter,  the  Administrator  may, 
at  any  time,  upon  his  own  initiative  or  upon 
complaint  in  writing  by  any  person,  by  notice 
in  the  Federal  Register,  institute  a  proceeding 
to  determine  whether  he  should  disapprove 
and  terminate  such  plan  or  plans  according  to 
the  standards  of  §  150.11. 

150.11  Standards  for  Disapproval  and/or 
Termination 

In  exercising  and  performing  his  powers 
and  duties  with  respect  to  determining 
whether  any  proposed  or  effective  airport 
noise  abatement  plan  should  be  disapproved 
and/or  terminated,  the  Administrator  shall, 
upon  complaint  or  his  own  initiative,  after 
notice  and  hearing,  disapprove  and/or 
terminate  each  plan  which  he  determines 
would  either  individually,  or  cumulatively  in 
combination  with  other  proposed  or  effective 
plans: 

(1)  Be  inconsistent  with  maintaining  the 
highest  degree  of  safety  in  air  commerce  and 
air  transportation  in  the  public  interest;  or, 

(2)  Be  inconsistent  with  maintaining  the 
efficient  utilization  of  the  navigable  airspace; 

(3)  Greater  an  undue  burden  on  interstate 
or  foreign  commerce;  or  interfere  unduly  with 
the  national  air  transport  system; 

(4)  Be  unjustly  discriminatory;  or 

(5)  Conflict  with  a  Federal  statute  or 
regulation  or  intrude  into  a  field  which 
Congress  intended  to  occupy 

150. 13  Filing  and  Service  of  Complaints 

(a)  Any  person  may  file  a  complaint  and 
request  for  hearing  with  the  Administrator 
against  any  proposed  or  effective  airport 
noise  abatement  plan  or  plans.  The  complaint 
shall  set  forth  fully  the  basis  upon  which  the 
plan  should  be  disapproved  and/or 
terminated  in  accordance  with  the  standards 
of  §  150.11,  because  of  the  individual  or 
cumulative  effect  of  the  plan  or  plans. 

(b)  A  copy  of  the  complaint  filed  with  the 
Administrator  shall  be  simultaneously  served 
by  the  complainant  upon; 

(1)  Each  air  carrier  authorized  by  the  Civil 
Aeronautics  Board,  or  holding  other 
appropriate  authority  to  render  regular  or 
charter  service  to  the  airport(s)  identified  in 
the  complaint. 

(2)  The  airport  proprietor  of  each  airport 
against  whose  plan  the  complaint  is  filed: 


(3)  The  chief  executive  of  the  state, 
territory,  or  possession  of  the  United  States 
in  which  the  subject  airport  is  located; 
provided,  however,  that  if  there  be  a  state 
commission  or  agency  having  jurisdiction 
over  transportation  by  air,  service  shall  be 
made  on  such  commission  or  agency,  rather 
than  the  chief  executive  of  the  state; 

(4)  Each  air  taxi  operator  operating  to  or 
ffom  the  subject  airport  under  Part  135  of  this 
chapter.. 

(c)  The  Administrator  may,  in  his 
discretion,  order  additional  service  to  be 
made  on  such  person  or  persons  as  the  facts 
of  the  situation  warrant. 

(d)  Service  shall  be  made  by  mailing  a  copy 
of  the  complaint,  postage  prepaid,  to  all 
persons  required  to  be  served  under  this 
section. 

(e)  A  complaint  requesting  the  suspension 
and  investigation  of  any  proposed  plan,  or 
revision  of  an  effective  plan,  will  not  be 
considered  unless  made  in  accordance  with 
the  requirements  of  this  section  and  filed 
withia  twenty  (20)  days  after  the  proposed 
plan  or  revision  was  published  in  the  Federal 
Register. 

(f)  A  complaint  requesting  an  investigation 
of  an  effective  plan  may  be  filed  at  any  time. 

150.15  Answer 

(a)  Any  interested  person  may  file  an 
answer  in  suport  of  or  in  opposition  to  the 
complaint  within  10  days  after  the  complaint 
is  served. 

(b)  Any  interested  person  includes  those 
described  in  §  150.13(b)  and  any  others 
served  with  a  copy  of  the  complaint. 

(c)  Answers  will  be  served  upon  the 
complainant  and  those  served  with  a  copy  of 
the  complaint. 

150.17  Reply 

(a)  The  complainant,  or  any  person  having 
filed  an  answer,  may  file  a  reply  to  any  other 
answer  submitted  under  this  part. 

(b)  Replies  must  be  filed  within  ten  (10) 
days  of  the  service  of  the  answer  to  which 
they  respond. 

(c)  No  further  responsive  documents  will 
be  filed  except  for  good  cause  shown. 

150.19  Notice  and  Hearing 

(a)  If  the  Administrator,  upon  complaint  or 
his  own  initiative,  determines  that  a  proposed 
plan,  or  revision  of  an  effective  plan,  should 
be  suspended  and  investigated,  or  an 
effective  plan  investigated,  he  shall  deliver  a 
written  statement  to  the  airport  proprietor  or 
proprietors  affected  thereby,  and  shall 
publish  a  notice  in  the  Federal  Register 
instituting  a  proceeding  to  determine  whether 
the  plan  or  revision  should  be  disapproved 
and/or  terminated  and  specifying  the  date, 
time  and  place  of  the  public  hearing. 

(b)  The  Administrator  shall  appoint  a 
hearing  officer  to  conduct  the  hearing 
regarding  the  investigation  of  any  plan. 

(c)  Any  person,  including  any  state  or 
subdivision  thereof.  State  aviation 
commission  or  other  public  body,  may  appear 
at  any  hearing  and  present  any  evidence 
which  is  relevant  to  the  issues  designated  by 
the  hearing  offlcer.  A  written  statement  of 
position  may  be  submitted  for  the  record. 
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(d)  The  hearing  officer  shall  have  the 
following  powers,  in  addition  to  any  others 
specified  in  this  part: 

(1)  To  give  notice  concerning  and  to  hold 
hearings; 

(2)  To  administer  oaths  and  affirmations; 

(3)  To  examine  witnesses; 

(4)  To  issue  subpoenas  and  to  take  or  cause 
depositions  to  be  taken; 

(5)  To  rule  upon  offers  of  proof  and  to 
receive  relevant  evidence; 

(6)  To  regulate  the  course  and  conduct  of 
the  hearing; 

{7)-To  hold  conferences  before  or  during 
hearings,  for  the  settlement  or  simplification 
of  issues; 

(8)  To  rule  on  motions  and  to  dispose  of 
procedural  requests  or  similar  matters; 

(9)  To  make  initial  or  recommended 
decisions; 

(10)  To  take  any  other  action  authorized  by 
this  part,  by  the  Administrative  Procedure 
Act,  or  by  ^e  Federal  Aviation  Act. 

(e)  A  written  transcript  of  all  oral 
statements  made  at  the  hearing  will  be 
prepared  by  a  certified  reporter.  Copies  of  the 
transcript,  statements  of  position  and  all 
other  documentary  material  presented  at  the 
hearing  will  be  made  available  to  interested 
persons,  and  the  public,  upon  payment  of 
applicable  reproduction  costs  to  the  reporting 
firm.  . 

(f)  The  hearing  officer’s  authority  in  each 
case  will  terminate  either  upon  the 
certification  of  the  record  in  the  proceeding  to 
the  Administrator,  or  upon  the  expiration  of 
the  period  within  which  petitions  for 
discretionary  review  of  his  initial  or 
recommend^  decision  may  be  filed,  or  when 
he  shall  have  withdrawn  from  the  case  upon 
considering  himself  disqualified. 

(g)  At  any  time  prior  to  the  close  of  the 
hearing,  the  Administrator  may  direct  the 
hearing  officer  to  certify  any  question  or  the 
entire  record  in  the  proceeding  to  the 
Administrator  for  decision.  In  cases  where 
the  record  is  thus  certified,  the  hearing  officer 
shall  not  render  an  initial  decision  but  shall 
recommend  a  decision  to  the  Administrator 
as  required  by  section  8(a)  of  the 
Administrative  Procedure  Act. 

150.21  Hearing  Briefs 

(a)  In  his  own  discretion,  or  upon  request 
by  a  party,  the  hearing  officer  may  permit  the 
filing  of  written  briefs  setting  forth  final 
statements  of  position  of  the  parties. 

(b)  Briefs  must  be  filed  within  thirty  (30) 
days  of  the  conclusion  of  the  hearing,  or 
within  such  time  period  as  the  hearing  officer 
may  specify.  Unless  specifically  authorized 
by  the  hearing  officer,  reply  briefs  are  not 
permitted. 

150.23  Initial  Decisioo 

(a)  Not  later  than  sixty  (60)  days  following 
the  conclusion  of  the  hearing,  or  the  filing  of 
hearing  briefs,  if  applicable,  the  hearing 
officer  shall  issue  an  Initial  Decision 
specifying  his  findings  and  clearly 
incorporating  therein  the  bases  in  fact  and 
law  for  such  decision.  Such  decision  shall  be 
served  upon  all  parties. 
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(b)  Such  Initial  Decision  is  subject  to 
review  under  §  150.25. 

150.25  Petition  for  Review  by  Administrator 

(a)  A  petition  for  discretionary  review  of  an 
Initial  Decision  may  be  filed  with  the 
Administrator  by  a  party  within  ten  (10)  days 
after  service  of  the  Initial  Decision.  Such 
petition  shall  be  accompanied  by  proof  of 
service  on  all  parties  to  the  hearing. 

(b)  Petitions  for  discretionary  review  may 
be  filed  with  the  Administrator  only  on  one 
or  more  of  the  following  grounds; 

(1)  A  finding  of  material  fact  is  erroneous, 
or 

(2)  A  necessary  legal  conclusion  is  contr^ 
to  law  or  precedent,  or 

(3)  A  substantial  and  important  question  of 
law,  policy,  or  precedent  is  involved. 

(c)  If  no  petition  for  discretionary  review  is 
filed  with  the  Administrator  within  ten  (10) 
days  after  service  of  the  Initial  Decision  by 
the  hearing  officer,  and  the  Administrator 
does  not  act  on  his  own  motion  to  review  the 
decision,  such  decision  shall  become  the  final 
decision  of  the  Administrator. 

(d)  The  Administrator’s  decision  on  a 
petition  for  discretionary  review  shall  be 
rendered  within  sixty  (60)  days  of  the  filing  of 
said  petition,  or  the  Initial  Decision  shall 
become  the  final  decision  of  the 
Administrator. 

150.27  Petition  for  Reconsideration 

(a)  Any  party  may  file  a  petition  for 
reconsideration  of  a  final  decision  by  the 
Administrator. 

(b)  Unless  a  different  period  is  specified  by 
the  Administrator,  petitions  for 
reconsideration  shall  be  filed  within  twenty 
(20)  days  after  service  of  the  final  order. 

(c)  Neither  the  filing  nor  the  granting  of 
such  a  petition  shall  operate  as  a  stay  of  such 
final  order  unless  specifically  so  ordered  by 
the  Administrator. 

(d)  Within  ten  (10)  days  after  filing  of  a 
petition  for  reconsideration,  any  party  may 
file  an  answer  in  support  of  or  opposition  to 
the  petition.  No  other  responsive  documents 
shall  be  permitted. 

(e)  Motions  for  extensions  of  time  to  file  a 
petition  or  answer  will  not  be  granted  by  the 
Administrator  except  upon  a  showing  of 
unusual  and  exceptional  circumstances, 
constituting  good  cause  for  movant’s  inability 
to  meet  the  established  procedural  dates. 

(f)  A  petition  for  reconsideration  shall 
state,  briefly  and  specifically,  the  matter  or 
record  alleged  lo  have  been  erroneously 
decided,  the  ground  relief  upon  and  the  relief 
sought.  Petitions  and  answers  thereto  that 
exceed  twenty-five  (25)  pages  (including 
appendices)  in  length  shall  not  be  accepted 
for  filing. 

(g)  The  Administrator’s  decision  on  a 
petition  for  reconsideration  shall  be  rendered 
within  sixty  (60)  days  of  the  filing  of  said 
petition. 

150.29  fudicial  Review 
Final  decisions  rendered  by  the 
Administrator  under  this  part  are  subject  to 
judicial  review  pursuant  to  Section  1006  of 
the  Federal  Aviation  Act  of  1958,  as  amended 
(47  U.S.C.  1486). 
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Suggested  Economic  Impact  Statement 

On  January  16, 1979,  the  Air  Transport 
Association  of  America  (“ATA”)  filed  a 
Petition  for  Rulemaking  regarding 
Airport  Noise  Abatement  Plans  with  the 
Federal  Aviation  Administration.  The 
proposed  regulation  would  become  Part 
150  of  Title  14.  Code  of  Federal 
Regulations. 

Essentially,  the  ATA  proposal  would 
require  any  airport  proprietor  proposing 
a  noise  abatement  plan  that  would 
restrict  aircraft  operations  in  interstate 
or  foreign  air  transportation  to  submit  it 
to  FAA  at  least  90  days  prior  to  the 
effective  date  of  the  plan.  Procedures  for 
public  comments,  hearings,  and  agency 
review  are  set  forth  in  the  proposal. 
Judicial  review  of  final  orders  under  the 
proposed  rule  would  be  in  accordance 
with  Section  1006  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (47 
U.S.C.  1486). 

The  ATA  proposal  is  based  on  the 
DOT/FAA  Aviation  Noise  Abatement 
Policy  adopted  November  18, 1976.  Its 
principal  difference  with  the  Policy 
Statement  is  that  under  the  proposed 
rule  no  airport  proprietor  may  adopt  and 
enforce  an  airport  noise  abatement  plan 
without  filing  a  copy  of  the  proposed 
plan  (or  revision)  with  FAA.  Under  the 
Policy  Statement  FAA  support  and 
endorsement  will  be  withheld  for  any 
noise  abatement  plans  not  submitted  for 
its  review.  The  ATAT  proposal  provides 
for  FAA  orders  of  disapproval  and/or 
termination  of  such  plans  which  the 
DOT/FAA  Policy  Statement  does  not 
do.  It  also  set  forth  time  limits  for  FAA 
action  on  proposed  plans. 

As  a  practical  matter  today  many 
major  airports  submit  noise  abatement 
plans  to  FAA  for  reivew  and  advice. 
Under  the  Policy  Statement  FAA  is 
responsible  for  reviewing  such  plans 
and  advising  the  airport  proprietor  if  it 
believes  the  limitation  in  question  is  or 
is  not  unjustly  discriminatory  or 
detrimental  to  the  national  air 
transportation  system.  Thus  under  the 
existing  system  FAA  must  devote  staff 
time  in  the  Regions,  and  sometimes  in 
Washington,  to  examining  proposed 
noise  reduction  plans. 

Precise  quantification  of  the  economic 
impact  on  Federal  and  local 
governments  and  the  aviation  interests 
involved  in  noise  control  and  abatement 
efforts  is  difficult.  However,  it  follows 
from  what  is  said  above  that  economic 
costs  of  those  efforts  will  not  be 
increased  significantly  even  at  the 
outset  if  the  ATA  proposal  is  adopted. 
There  is  every  reason  to  believe  that 
they  will  be  reduced  measurably  once 
the  new  system  takes  hold. 
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The  substantive  considerations 
involved  in  review  of  noise  reduction 
plans  by  FAA  will  be  changed  very  little 
by  the  ATA  proposal.  What  will  be 
changed  is  that  all  parties  will  have  a 
stricter  sense  of  direction  from  the 
Federal  Government.  All  of  them  will 
know  from  the  beginning  that  noise 
abatement  plans  must  be  filed  with  FAA 
if  they  are  expected  to  take  e^ect,  and 
that  the  action  taken  by  the  agency  will 
determine  whether  or  not  a  particular 
plan  will  be  legally  enforceable.  These 
certainties  will  be  within  the 
contemplation  of  all  parties,  those 
proposing  noise  plans  and  those  who 
are  opposing  them  or  seeking 
modifications  or  changes.  This  cannot 
help  but  lead  to  more  exact  dialogues 
between,  say,  the  airlines  and  local 
authorities  in  discussing  noise 
abatement  proposals.  In  most  instances 
each  side  will  know  that  its  case  will 
stand  or  fall  on  what  FAA  concludes  on 
the  merits.  This  means  that  criteria  will 
be  evolved  to  which  all  parties  must 
adjust  in  working  out  noise  abatement 
measures. 

It  must  be  assumed  that  at  the  outset 
a  few  hearings  will  be  requested  in 
which  some  costs  will  be  incurred  by  all 
parties,  including  FAA  who  must  set  up 
the  machinery  for  conducting  hearings. 
However,  it  is  doubtful  that  those  costs 
will  exceed  the  overall  costs  being 
incurred  under  the  existing  arrangement. 
For  instance,  we  have  been  advised  that 
during  the  past  4y2  years  the  airlines 
through  ATA  have  spent  approximately 
$2,000,000  in  participating  in 
administrative  and  judicial  proceedings 
concerned  with  local  noise  regulations. 
Since  two  sides  are  involved  in  such 
controversies,  it  is  safe  to  assume  that 
local  governmental  agencies  have  spent 
approximately  that  much.  For  its  part, 
under  the  existing  system  FAA  must 
review  the  proposals  that  are  submitted 
to  it.  give  advice  and  on  occasions 
participate  in  court  proceedings.  The 
costs  to  FAA  and  other  federal  agencies 
concerned  with  local  noise  proposals, 
whether  in  the  formative  or  litigation 
stages,  has  been  approximately - 

Adoption  of  the  proposed  rule  will  not 
eliminate  all  of  these  costs.  However,  it 
seems  likely  that  fewer  man  hours  and 
dollars  will  be  expended  by  aviation 
interests,  local  governments,  and  the 
FAA  itself  once  the  proposed  rule  is 
implemented. 

In  brief:  If  any  costs  are  increased  as 
a  result  of  adoption  of  the  ATA.Proposal 
they  will  be  minimal  and  transitory.  In 
the  long  run,  and  probably  sooner,  the 
overall  costs  will  surely  be  reduced. 


Appendix  to  Petition  Notice  No.  PR-79-&— 
Department  of  Transportation 

Federal  A  viation  Administration 

(14  CFR  Part  140) 

(Docket  No.  16279;  Notice  No.  76-24J 

Proposed  Regulations  Submitted  to  the  FAA 
by  the  Environmental  Protection  Agency: 
Airport  Noise  Regulatory  Process:  Notice  of 
Proposed  Rule  Making 

This  notice  of  proposed  rule  making 
contains  recommended  regulations  submitted 
by  the  Environmental  Protection  Agency 
(EPA)  to  the  Federal  Aviation  Administration 
(FAA),  pursuant  to  9  611(c)(1)  of  the  Federal 
Aviation  Act  of  1958,  as  amended  by  the 
Noise  Control  Act  of  1972  (Pub.  L.  92-574). 
Section  611(c)(1)  of  the  Federal  Aviation  Act 
of  1958  provides  that  EPA  shall  submit  to  the 
FAA  recommended  regulations  to  provide 
such  control  and  abatement  of  aircraft  noise 
and  sonic  boom  as  EPA  determines  is 
necessary  to  protect  the  public  health  and 
welfare.  That  section  also  provides  that  the 
FAA  “shall  consider  such  proposed 
regulations  submitted  by  EPA  under  this 
paragraph  and  shall,  within  thirty  days  of  its 
submission  to  the  FAA,  publish  the  proposed 
regulations  in  a  notice  of  proposed  rule 
making.”  This  notice  is  published  pursuant  to 
that  provision  of  law. 

The  EPA  recommended  regulation 
contained  in  this  notice  of  proposed  rule 
making  (NPRM)  proposes  to  amend 
Subchapter  G  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I)  to  establish  a 
new  Part  140  to  prescribe  (as  stated  by  EPA) 
“procedures  for  the  development,  approval, 
and  implementation  of  an  Airport  Noise 
Abatement  Plan  for  airports  required  to  be 
certificated  under  Part  139.  This  plan  would 
constitute  an  amendment  to  the  existing 
Airport  Operating  Certificate.” 

Interested  persons  are  invited  to 
participate  in  the  making  of  the  proposed  rule 
by  submitting  such  written  data,  view's,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the  docket 
number  and  be  submitted  in  duplicate  to  the 
Federal  Aviation  Administration,  Office  of 
the  Chief  Counsel,  Attention:  Rules  Docket. 
AGC-24,  800  independence  Avenue,  SW.. 
Washington.  D.C.  20591.  Comments  on  the 
overall  environmental  aspects  of  the 
proposed  rule  are  specifically  invited, 
information  on  the  economic  impact  that 
might  result  because  of  the  adoption  of  the 
proposed  rule  is  also  requested.  All 
communications  received  by  the  FAA  on  or 
before  March  24. 1977,  will  be  considered  by 
the  Administrator  before  taking  action  on  the 
proposed  rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of  the 
comments  received.  All  comments  will  be 
available,  both  before  and  after  the  closing 
date  for  comments,  in  the  FAA  Rules  Docket 
for  examination  by  interested  persons.  The 
EPA  has  requested  that  an  additional 
information  copy  of  each  public  comment  be 
ser  t  to:  U.S.  Environmental  Protection 
Agency,  Office  of  Noise  Control,  AW-471, 
Attention:  Docket  No.  ONAC  76-13. 401  “M" 
Street,  SW.,  Washington,  D.C.  20460. 
However,  to  ensure  consideration  as  part  of 
the  regulatory  process  of  the  FAA,  each 


comment  must  be  submitted  to  the  FAA 
Rules  Docket 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rule  making  (NPRM)  by 
submitting  a  request  to  the  Federal  Aviation 
Administration,  Office  of  Public  Affairs. 
Attention:  Public  Information  Center.  APA- 
430,  800  Independence  Avenue,  SW.. 
Washington.  D.C.  20591,  or  by  calling  (202) 
426-8058.  Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing  list  fur 
future  NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which  describes 
the  application  procedure. 

A  separate  notice  of  hearing,  published 
today  in  the  “NOTICES"  section  of  the 
Federal  Register,  announces  that  pursuant  to 
§  611(c)  of  the  Federal  Aviation  Act  of  1958. 
as  amended,  the  FAA  will  conduct  a  public 
hearing  in  Washington.  D,C..  on  January  17, 
1977  to  receive  oral,  as  well  as  written, 
comments  regarding  the  proposals  contained 
in  this  notice  of  proposed  rule  making. 

The  following  EPA  opinions,  conclusions, 
and  proposed  regulatory  language  are 
published  verbatim  as  received  from  EP.A  by 
the  FAA  on  October  26. 1976: 

EPA  Proposal  as  Submitted  to  FA.\ 

In  accordance  with  a  recommendation 
made  by  the  Administrator  of  the 
Environmental  Protection  Agency,  pursuant 
to  Section  7  of  the  Noise  Control  Act  of  1972, 
the  Federal  Aviation  Administration  is 
considering  the  adoption  of  a  new-  Part  140  to 
the  Federal  Aviation  Regulations  prescribing 
procedures  for  the  development,  approval, 
and  implementation  of  an  Airport  Noise 
Abatement  Plan  fur  airports  required  to  be 
certificated  under  Part  139.  This  plan  would 
constitute  an  amendment  to  the  existing 
Airport  Operating  Certificate.  ’ 

Legislative  History 

Under  the  requirements  of  Section  7(a)  of 
the  Noise  Control  Act  of  1972  (Pub.  L.  92-574; 
86  Stab  1239).  The  Administrator  of  the 
Environmental  Protection  Agency  conducted 
a  study  of  the  adequacy  of  Federal 
Regulation  of  aircraft  and  airport  noise  and 
submitted  a  report  thereon  to  the  Congress 
(Report  on  Aircraft /Airport  Noise.  Senate 
Committee  on  Public  Works.  Serial  .No.  93-8. 
August  1973).  Under  Section  611  of  the 
Federal  Aviation  Act  as  amended  by  the 
Noise  Control  Act  of  1972.  the  Administrator 
of  the  EPA  is  also  required  to  submit  to  the 
Federal  Aviation  Administration  proposed 
regulations  to  provide  such  control  and 
abatement  of  aircraft  noise  and  sonic  boom 
(including  control  and  abatement  of  aircraft 
noise  through  the  exercise  of  any  of  the 
FAA’s  regulatory  authority  over  air 
commerce  or  transportation  or  over  aircraft 
or  airport  operations)  as  the  Administrator  of 
the  EPA  determines  is  necessary  to  protect 
the  public  health  and  welfare.  In  accordance 
with  the  foregoing  requirement,  the  EPA 
published  in  the  Federal  Register  on  February 
19, 1974  (39  FR  6112),  a  “Notice  of  Public 
Comment  Period”  containing  a  synopsis  of 
the  proposed  rules  it  was  considering  to 
achieve  a  level  of  aircraft  noise  control  and 
abatement  satisfactory  for  the  protection  of 
the  public  health  and  welfare.  The  proposed 
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aircraft  and  airport  rules  were  divided  into 
three  categories:  flight  procedures  for  noise 
control,  source  noise  control,  and  airport 


operations  and  planning  for  noise  control. 
EPA  has  already  proposed  the  following  rules 
to  the  FAA: 


Title 


1.  Noise  Standards  tor  Propeller  Driven  Small  Airplanes . 

2.  Noise  Abatement  Minimum  Altitudes  (or  Turbojet  Airplanes 
in  Terminal  Areas. 

3.  Civil  Subsonic  Turbojet  Engine-Powered  Airplanes:  Noise 
Retrofit  Requirements. 

4  Fleet  Noise  Level  Requirements . - . . - 

5.  Civil  Supersonic  Airplanes . . . — 


6.  Reduced  Flap  Setting  Noise  Abatement  Approach  (or  Tur¬ 
bojet  Engine-Powered  Airplanes. 

7.  Visual  Two-Segment  Noise  Abatement  Approach  (or  Tur¬ 
bojet  Engine-Powered  Airplanes. 

8.  Two  Segment  ILS  l4oise  Abatement  Approach  lor  Turlx)- 
jet-Engine  Powered  Airplanes. 

9.  Airplane  Noise  Requirements  (or  Operation  To  or  From 
U.S.  Airports. 


NPRM  No.. 

Date  to  FAA  publication  date  in  Date  of  hearings 
Federal  Register 


Dec.  6, 1974 . 

.  74-39,  Jan.  6, 1975, 

40  FR  1061. 

Mar  3.  1975. 

Dec  6, 1974 . 

.  74-40,  Jan.  6,  1975, 

40  FR  1072. 

liter.  5, 1975. 

Jan.  28. 1975 . 

.  75-4,  Feb.  26.  1975, 

•  40  FR  8218. 

Mar.  18, 1975. 

Jan.  28, 1975 . 

.  75-6,  Feb.  26,  1975, 

40  FR  B222. 

Apr.  17, 1975. 

Feb.  27, 1975 . 

75-15,  Mar.  28, 

May  16,  1975, 

1975,  40  FR 

14093. 

May  22. 1975. 

Aug.  29. 1975 . 

.  75-35  1.  Sepl.  25, 

1975.  40  FR 

44256. 

Nov.  5. 1976. 

Aug.  28. 1975 . 

.  75-35  II.  Sept.  25. 

1975. 

Nov.  5. 1975. 

Aug.  29. 1975 . 

.  75-35111 . - . 

Nov.  5. 1975. 

Jan  13, 1976 ..._.. 

.  76-1,  Feb.  12,  1976. 

41  FR  6270. 

Apr.  5. 1976. 

The  EPA  is  currently  preparing  the 
following  further  regulations  which  may  be 
submitted  to  the  FAA  in  the  near  future. 

Noise  Levels  for  Turbojet  Powered  Airplanes 
and  Large  Propeller  Driven  Airplanes. 
Modifications  to  Noise  Measurement  and 
Evaluation  Procedures  for  Aircraft  Type  & 
Airworthiness  Certification. 

Aircraft  Takeoff  Procedures  for  Noise 
Control. 

All  of  the  above  proposals  are  directed  at 
source  noise  control,  to  be  complied  with  by 
manufacturers,  or  operational  procedures,  to 
be  complied  with  by  air  carriers.  In  its  report 
to  Congress,  the  EPA  emphasized  that  a  full 
aviation  noise  control  program  would  require 
action  by  airport  proprietors  as  well.  The  rule 
which  is  the  subject  of  this  notice  of  proposed 
rulemaking,  identified  as  the  Airport  Noise 
Regulation,  would  implement  a 
comprehensive  planning  and  abatement 
process  at  the  nation's  airports  serving 
certificated  air  carriers.  This  proposed  rule  is 
the  result  of  an  intense  investigation  and 
analysis  over  the  past  two  years  and  pilot 
projects  at  eight  domestic  airports.  The  key 
elements  of  the  process  consist  of:  (1) 
Determining  boundary  line  noise  levels  at  the 
airport  in  order  to  determine  the  extent  of 
planning  needed  at  the  facility,  (2) 
development  of  a  noise  abatement  plan  by 
the  airport  proprietor.  (3)  presentation  of  the 
plan  to  all  interested  parties  at  a  public 
hearing,  (4)  submission  of  the  plan,  revised 
pursuant  to  public  hearing  as  appropriate,  to 
the  Administrator  (FAA)  for  his  review,  (5) 
inclusion  of  a  plan  as  part  of  amended 
Airport  Operating  Certificate,  and  (6) 
implementation  of  the  plan  by  the  proprietor. 
This  regulatory  procedure  is  therefore 
established  under  Title  14  of  Chapter  1  of  the 
Code  of  Federal  Regulations,  Part  140,  and 
would  provide  for  an  amendment  to  airport 
operating  certibcates  issued  pursuant  to  Part 
139. 

The  FAA’s  authority  to  promulgate  these 
requirements  derives  from  the  Federal 


Aviation  Act  of  1958.  as  amended,  and  the 
Airport  and  Airway  Development  Act  of 
1970.  Section  611  of  Title  VI  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (Pub.  L.  90- 
411),  provides  in  pertinent  part  that  the 
Administrator  of  FAA  shall  prescribe  and 
amend  such  rules  as  he  finds  necessary  for 
the  control  and  abatement  of  aircraft  noise, 
including  the  application  of  such  rules  in  the 
issuance  or  amendment  of  any  certificate 
authorized  by  Title  VI  of  that  Act.  Under 
Section  612  of  that  title,  as  amended  by  the 
Airport  and  Airway  Development  Act  of  1970 
(Pub.  L.  91-258),  the  Administrator  of  FAA  is 
authorized  to  issue  airport  operating 
certificates  to  airports  serving  air  carriers 
certificated  by  the  Civil  Aeronautics  Board, 
and  to  establish  minimum  safety  standards 
for  the  operation  of  those  airports. 

Congress  has  repeatedly  expressed  its 
intent  that  airport  planning  and  development 
be  consistent  with  environmental 
considerations.  The  Airport  and  Airway 
Development  Act  of  1970  (Pub.  L.  91-258) 
provides  for  Federal  aid  to  airport 
development  projects,  including  the  location 
of  an  airport,  nmway,  or  runway  extension. 
Encompassing  the  process  of  application, 
hearing,  and  approval  at  all  levels  for  airport 
development  projects  is  the  declaration  of 
national  policy  that  those  projects  provide  for 
the  protection  and  enhancement  of  the 
natural  resources  and  the  quality  of 
environment  of  the  nation.  In  this  respect  the 
Secretary  of  Transportation  may  not  approve 
an  airport  development  project  found  to  have 
an  adverse  environmental  impact  unless  he 
finds  that  there  is  “no  feasible  and  prudent 
alternative”,  and  that  “all  possible  steps  have 
been  taken  to  minimize"  such  adverse  effects. 
(49  U.S.C.A.  §  1716(c)(4)). 

Section  16(a)  of  the  Airport  and  Airway 
Development  Act  of  1970  also  requires  any 
development  to  be  in  accordance  with 
standards  established  by  the  Secretary  of  the 
Department  of  Transportation,  including 
standards  for  site  location  and  airport  layout. 
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In  addition,  under  section  18  of  that  Act 
before  the  Secretary  approves  an  airport 
development  he  must  receive  satisfactory 
assurance  that  appropriate  action,  including 
the  adoption  of  zoning  laws,  has  been  or  will 
be  taken,  to  the  extent  reasonable,  to  restrict 
the  use  of  land  adjacent  to  or  in  the 
immediate  vicinity  of  airport  operations. 
Finally,  that  Act  provides  in  pertinent  part 
that  no  airport  development  project  may  be 
approved  by  the  Secretary  of  Transportation 
unless  he  is  satisfied  that  “fair  consideration 
has  been  given  to  the  interest  of  the 
communities  in  or  near  which  the  project  may 
be  located.”  “Fair  consideration”  as  used  in 
that  provision  of  the  Act  is  based  upon 
criteria  designed  to  “provide  for  the 
protection  and  enhancement  of  the  natural 
resources  and  the  quality  of  the  environment 
of  this  nation,”  (49  U.S.C.A.  §  1716(c)(3)). 

Section  13  of  the  Act  also  authorizes  the 
FAA  to  make  grants  to  public  and  planning 
agencies  for  preparation  of  airport  master 
plans.  Under  this  Planning  Grant  Program. 
Federal  grants  of  up  to  two-thirds  of  the 
eligible  costs  are  available,  with  no  state 
being  eligible  for  more  than  7.5  percent  of  the 
funds  available  in  any  one  fiscal  year.  Ail 
grants  are  subject  to  the  National 
Environmental  Policy  Act  of  1969;  and 
Section  102(2)(C)  of  the  Act  requires  an 
environmental  impact  statement  when  any 
Federal  action  would  constitute  a  major 
action  significantly  affecting  the  environment. 

In  summary,  the  foregoing  statutory 
provisions  establish  a  firm  foundation  for  the 
formulation  of  airport  and  aircraft  noise 
abatement  rules  and  for  requiring  airports  to 
prepare  and  implement  noise  abatement 
plans  as  provided  for  in  this  proposed 
regulation. 

The  Problem 

The  airport  noise  problem  results  primarily 
from  three  factors:  (1)  the  introduction  of  jets 
into  the  air  carrier  fleet  in  1959,  (2)  airport 
encroachment  by  neighboring  communities, 
and  (3)  airport  expansion  and  operational 
increases  and  changes. 

A  portion  of  residential  areas  currently 
exposed  to  high  levels  of  aircraft  noise  were 
developed  before  1959  and  were  constructed, 
for  the  most  part,  in  areas  not  then  seriously 
impacted  by  aircraft  noise.  The  rapid 
replacement  of  propeller  driven  aircraft  by 
jets  during  the  1960’s  increased  the  extent 
and  intensity  of  the  noise  problem. 

However,  in  many  cases  a  considerable 
portion  of  land  already  impacted  by  aircraft 
noise  was  subsequently  developed  for 
residential  uses.  By  1964  the  FAA  had 
developed  the  “composite  noise  rating" 
system  (CNR)  which  permitted  the  prediction 
of  community  annoyance  as  a  function  of  the 
number  and  type  of  aircraft  operations  and 
the  time  of  day  during  which  they  occur.  Even 
with  the  availability  of  CNR,  local 
government  bodies  continued  to  permit 
incompatible  development. 

An  increase  in  aircraft  operations 
coincided  with  the  replacement  of  propeller 
aircraft  by  jets.  Runways  and  flight  tracks  at 
many  large  and  severely  encroached  airports 
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became  saturated  and  rapid  airport 
expansion  resulted  in  additional  runways 
and  flight  tracks  and  noise  complaints. 

Among  the  more  serious  constraints  to  the 
development  of  a  workable  airport  noise 
regulation  are:  (1)  The  individuality  of  each 
airport/community  conflict  situation,  [2]  the 
attraction  which  airports  provide  for 
incompatible  development,  (3)  complexities 
associated  with  noise  impact  assessment, 
and  (4)  ambiguities  in  the  judicial  and 
political  allocation  of  authority, 
accountability,  and  liability.  The  availability 
of  noise  abatement  options,  often  thought  to 
be  the  major  constraint  is  not  in  EPA's 
judgment  a  serious  impediment  to  substantial 
improvement  in  the  noise  environment 
around  most  of  the  nation's  airports.  Thefe 
are  many  cost-effective  noise  abatement 
actions  which  can  be  taken,  provided  the 
constraints  identified  above  can  be  dealt 
with.  This  proposed  regulation  provides  a 
simple  approach  to  noise  impact  assessment 
and  establishes  a  planning  and  decision¬ 
making  process  designed  to  deal  with  the 
other  enumerated  constraints. 

Each  airport  is  an  individual  case  requiring 
special  consideration.  The  types  of  airport 
proprietorship,  extent  of  fragmentation  of 
local  government  the  operational  mission 
and  size  pf  airport  and  the  pattern  of 
surrounding  land  use  are  presented  in  an 
astounding  number  of  combinations.  Thus,  a 
national  regulation  must  make  many 
simplifying  generalizations  to  be  workable. 
The  trade-offs  between  equitable  uniformity 
and  reasonable  flexibility  have  been  difficult 
to  make  and  undoubtedly  have  impeded 
progress  more  than  any  other  single  factor. 
Some  actions  clearly  should  be  taken  on  a 
nationally  uniform  basis.  Others  are  best 
suited  to  site  specihc  application,  especially 
where  a  national  rule  would  of  necessity 
have  to  be  a  "lowest  common  denominator" 
approach  which  would  leave  serious  noise 
problems  unabated  at  a  significant  number  of 
airports. 

Airport  proprietorship  may  be  public, 
quasi-public,  or  private.  A  typical  form  of 
public  proprietorship  is  exempliRed  by  the 
municipal  department  of  airports;  it  varies 
depending  on  the  form  of  local  government  in 
question,  but  many  are  line  agencies  directly 
accountable  to  a  chief  executive,  council  or 
commission.  Quasi-public  airport 
proprietorship  is  typified  by  the  port 
authority  or  commission  and  is  subject  to  all 
of  the  variations  associated  with  special 
purpose'forms  of  government.  Private 
proprietorship  is  rare  among  airports  serving 
certificated  air  carriers,  with  Burijank  Airport 
(which  is  presently  owned  by  Lockheed  Air 
Terminal  Corp.)  providing  the  only  example. 

The  operational  mission  and  size  of  an 
airport  also  present  a  set  of  limiting  factors, 
the  most  important  of  which  are  related  to 
the  national  or  international  status  of  the 
airport,  the  amount  of  air  cargo  shipped,  the 
annual  number  of  operations,  the  ty^  of 
aircraft  accommodated,  the  physical  size  of 
the  airport  and  the  degree  of  encroachment. 
Large  international  airports  and  airports  with 
high  volumes  of  air  cargo  operations  require  a 
higher  percentage  of  night  operations  and  are 
less  amenable  to  night  curfew.  Adjoining 
land  use  patterns  also  create  a  wide  variety 


of  constraints.  Some  airport  related  activities 
and  the  community  infrastructure  necessary 
to  support  them  are  noise  sensitive,  for 
example,  residential  land  uses,  schools  and 
theaters.  The  spatial  distribution  of  such 
incompatible  development  varies 
considerably  from  airport  to  airport; 
encroachment  may  be  partial  or 
circumferential  gradually  increasing  or 
decreasing  in  intensity  as  a  function  of 
distance  from  the  airport  In  addition,  the 
nature  of  housing  types  and  population 
densities  which  are  critical  determinants  of 
background  noise  levels,  as  well  as  structural 
absorption  and  human  sensitivity  also  vary. 

The  airport  is  an  example  of  an  essential 
land  use  which  must  be  effectively  integrated 
into  the  urban  economy  it  serves,  but  which 
is  incompatible  with  the  land  use  that,  if 
unconstrained,  tends  to  develop  in  the 
impacted  land  area. 

There  have  also  been  many  important 
constraints  associated  with  the  art  of  aircraft 
noise  impact  assessment.  All  but  the  most 
experienced  practitioners  have  difficulty 
deciphering  the  abbreviations  and  acron^nns 
which  abound  in  the  Held  of  psychoacoustics. 
Planners  and  airport  proprietors  have 
digested  dB.  dBA,  dBD,  PNL,  EPNL,  SEL, 
SENEL,  CNR.  NEF,  CNEU  ASDS,  and  ^ 
with  patience  and  understandable  confusion. 

Finally,  a  remarkable  court  history  has 
resulted  in  a  type  of  legal  constraint  which  is 
so  pervasive  and  important  that  it  deserves 
separate  and  special  consideration — ^the  legal 
liability  for  aircraft  noise  effects.  The  liability 
for  the  aircraft  noise  effects  experienced  by 
property  owners  has  been  left  by  the  courts 
to  the  airport  proprietor,  who  in  the  past  has 
frequently  been  held  to  have  limited  or  no 
authority  to  abate  aircraft  noise.  This  has 
created  a  serious  dilemma  for  airport 
proprietors,  the  Federal  Aviation 
Administration,  and  local  land  use  decision¬ 
makers. 

The  proprietor’s  dilemma  arises  from  the 
fact  that  the  aircraft  serving  his  airport  are 
engaged  in  interstate  commerce  and  are 
flying  in  Federally  controlled  airspace.  Thus, 
many  attempts  to  implement  noise  abatement 
strategies  have  been  seen  as  interfering  with 
interstate  commerce  or  as  being  null  and  void 
because  of  Federal  preemption.  If  litigation  is 
pending  against  the  proprietor,  it  is  likely  that 
he  will  be  reluctant  to  reveal  aircraft  noise 
forecasting  information  for  fear  that  it  will  be 
used  against  him  in  court.  Hiis  confused  and 
paradoxical  situation  has  dissuaded  many 
airport  proprietors  from  moving  to  reduce 
noise  and  has  encouraged  them  to  keep  a  low 
profile  and  to  concentrate  on  those  tasks 
related  to  the  day-to-day  running  of  the 
airport. 

Local  governments  face  dieir  own  peculiar 
dilemma.  Noise  has  simply  not  been  a 
priority  consideration  in  most  local  land  use 
decisions.  Even  where  the  prevention  of 
encroachment  does  receive  priority  local 
attention,  many  forces  operate  to  mitigate  its 
effectiveness.  Every  local  governing  bi^y 
must  face  the  difficult  choice  between  (1) 
acquiring  rights  in  property  for  a  public 
purpose  at  considerable  expense,  or  (2) 
regulating  land  use  without  compensation  in 
the  name  of  protecting  the  public  health, 
safety,  and  welfare.  At  some  point,  increasing 


regulatory  restrictions  placed  on  the  use  of 
property  may  constitute  a  whole  or  partial 
taking  of  property,  in  which  case 
compensation  is  necessary. 

The  uncertainty  associated  with  the  legal 
authority,  accountability,  and  liability  for 
noise  has  been  compounded  by  the  large 
number  of  diverse  groups  and  their  respective 
interests  which  play  a  major  role  in  noise  and 
noise  abatement  around  airports.  Included  in 
the  involved  groups  are  the  Federal  and  State 
governments,  aircraft  manufacturers,  air 
carriers,  owners  of  general  aviation  aircraft, 
airline  pilots,  land  developers,  home  owners 
around  the  airport,  the  airport  proprietor, 
local  land  use  planners,  and  city  councils  of 
those  communities  either  benefiting  from  or 
adversely  affected  by  the  airport.  In  the  past, 
no  one  group  has  wanted  to  shoulder  the 
principal  burden  of  noise  abatement.  The 
unhappy  result  has  been  that  noise 
abatement  actions  which  could  have  been 
taken  have  not  been,  and  the  neighbors  of  our 
nation's  airports  have  continued  to  suffer. 

The  Regulatory  Rationale 

Despite  the  foregoing  constraints  there  are 
many  noise  abatement  actions  that  can  be 
taken  by  various  levels  of  government,  the 
public,  and  the  aviation  industry,  including 
airport  proprietors.  The  history  of  noise 
control  indicates  that  little  is  accomplished, 
notwithstanding  large  expenditures  of  money, 
unless  a  comprehensive  approach  is  taken 
the  considers  all  of  the  elements  and 
participants  involved  in  a  particular  situation 
and  their  relationship  to  each  other.  Nowhere 
is  there  a  single  private  or  governmental 
entity  that  has  the  complete  capability, 
legally  and  technically,  to  address  the  entire 
aviation  noise  problem.  The  EPA  believes 
that  a  Federal/State/local  program  for  airport 
noise  control  and  abatement,  established 
under  uniform  procedures  prescribed  by  the 
Federal  Government  for  the  coordination, 
consideration,  and  resolution  of  a  particular 
airport/ community  noise  problem  is  needed: 
That  is  the  purpose  of  this  proposed 
procedure.  EPA  has  already  made  a  number 
of  regulatory  proposals  which,  if  adopted  by 
the  Federal  Aviation  Administration,  will 
provide  federal  leadership  on  a  national 
basis  for  noise  abatement  However, 
additional  noise  abatement  actions  need  to 
be  taken  at  the  local  level.  In  the  past 
progress  in  such  abatement  actions  has 
suffered  from  a  lack  of  an  overall  airport 
noise  abatement  strategy  which  evaluates  the 
available  options  and  chooses  those  which 
are  the  most  cost-effective  for  the  protection 
of  public  health  and  welfare.  The 
Environmental  Protection  Agency  believes 
that  such  a  noise  abatement  strategy  for  a 
specific  airport  can  best  be  developed  by  the 
airport  proprietor  in  cooperation  with  the 
other  interested  groups.  To  this  end,  this 
regulation  requires  that  the  airport  proprietor 
evaluate  each  of  the  following  possible  noise 
abatement  actions  and  develop  a  noise 
abatement  program  for  his  airport  which 
provides  for  the  protection  of  the  health  and 
welfare  of  the  surrounding  community: 

1.  Takeoff  and  landing  noise  abatement 
procedmes  for  aircraft. 

2.  Limitations  on  the  use  of  aircraft  which 
do  not  meet  the  certification  noise  limits  of 
Federal  Aviation  Regulation  36, 
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3.  Noise  abatement  preferential  runway 
systems, 

4.  Glide  slopes  and  glide  slope 
intersections  for  landing  configuration, 

5.  Flight  tracks, 

6.  Approach  paths, 

7.  Landing  paths, 

8.  Limitations  on  the  class  of  aircraft  using 
the  airport, 

9.  Shifting  aircraft  to  neighboring  airports, 

10.  Location  of  run-up  areas, 

11.  Operational  limitations/curfews. 

12.  Priority  landing  directions  for  all 
aircraft, 

13.  Landing  fees  based  on  performance 
specifications, 

14.  Landing  fees  based  on  noise  emission 
characteristics, 

15.  Compatible  use  of  impacted  land, 

16.  Other  actions  which  would  have  a 
beneficial  impact  on  public  health  and 
welfare, 

17.  Other  actions  recommended  for 
analysis  by  the  FAA  or  EPA  for  the  specific 
airport. 

The  depth  of  the  analysis  required  of  an 
individual  airport  proprietor  will  depend  on 
the  extent  of  the  noise  problem  at  that 
particular  airport.  For  most  airports  in  the 
country,  the  actual  amount  of  planning  and 
analysis  required  will  be  small.  The  EPA  has 
prepared,  and  will  furnish,  a  manual 
technique  for  evaluating  noise  abatement 
options;  this  technique,  which  does  not 
require  the  use  of  computers,  can  be  used  at 
most  oertiHcated  air  carrier  airports. 

In  order  to  carry  out  this  abatement 
planning  and  implementation  effectively  the 
airport  proprietor  must  have  a  planning 
process  by  which  he  can  determine  the  most 
effective  means  of  noise  abatement  in  his 
particular  situation  and  by  which  there  can 
be  a  meaningful  dialogue  with  those — ^local 
governing  bodies,  airport  neighbors,  airport 
users,  local  Chambers  of  Commerce,  and 
airlines,  among  others — who  want  and 
should  have  a  role  in  determining  what  is  to 
be  done  at  the  airport  to  abate  noise. 

EPA  has  designed  and  developed  an 
environmental  aircraft  noise  impact 
assessment  methodology  for  airports  to  meet 
those  needs.  This  methodology,  called  the 
Airport  Noise  Evaluation  Process  (ANEP)  is 
set  forth  in  Appendix  A  to  this  regulation. 
This  process  has  the  very  important  quality 
of  providing  for  the  display  of  the  relative 
effectiveness  of  various  noise  abatement 
actions  in  a  form  which  is  understandable  to 
both  technical  and  non-technical  persons, 
including  the  airport's  neighbors. 

The  ANEP  methodology  is  based  upon  the 
use  of  the  Day-Night  Average  Sound  Level 
(Ldn)  description  which  EPA  has 
recommended  for  use  in  all  community  noise 
studies  and  planning  efforts.  The  L^n  noise 
description  is  formulated  to  encompass  all  of 
the  noise  events  which  take  place  within  a  24 
hour  period,  with  a  penalty  for  nighttime 
noise  events.  Although  one  may  argue  that  an 
averaged  description  which  is  based  upon  a 
24  hour  time  period  cannot  fully  reflect 
specific  variations  in  noise  level  during 
discrete  time  periods.  EPA  believes  that  the 
use  of  such  a  formulation  is  warranted  since 
(1)  predicted  public  reaction  to  noise 
correlates  well  with  average  daily  levels,  and 


(2)  data  requirements  for  analyses  by  specific 
time  periods  during  the  day  rapidly  assume 
such  awesome  proportions  as  to  render  any 
analytical  scheme  unmanageable. 

Under  the  planning  process  proposed 
herein,  city  councils  and  land  use  planners, 
as  well  as  the  people  most  directly  affected 
by  aircraft  noise  will  have  the  opportunity  to 
take  a  part  in  the  planning  and  abatement 
process.  Their  effective  participation  is  made 
possible  by  the  nontechnical  manner  in 
which  this  methodology  presents  the  results 
of  the  analysis.  This  kind  of  participant 
process  is  essential  if  the  airport  and  the 
community  are  to  continue  to  coexist  on  an 
amicable  basis  and  if  the  growing  problem  of 
incompatible  land  use  is  to  be  brought  under 
reasonable  control. 

Under  the  present  proposal,  every  airport 
in  the  United  States  subject  to  Part  139, 
serving  air  carriers  holding  a  certificate  of 
public  convenience  and  necessity  from  the 
Civil  Aeronautics  Board,  must  develop  and 
implement  a  noise  abatement  plan.  In  many 
cases,  general  aviation  airports  also  generate 
severe  noise  impacts  on  the  airport 
neighbors.  Thus,  they  will  need  to  be  brought 
within  the  regulatory  process  at  a  subsequent 
date.  However,  because  only  air  carrier 
airports  are  presently  required  to  have  an 
Airport  Operating  Certificate  under  Part  139 
of  "Title  14  of  the  Code  of  Federal  Regulations 
and  because  a  regulatory  process  such  as  this 
must  start  with  the  most  serious  problems,  air 
carrier  airports  are  the  natural  starting  point. 

A  noise  abatement  plan  must  be  developed 
and  implemented  under  this  regulation  for 
both  two  years  and  five  years  &om 
promulgation  and  thereafter  on  a  continuing 
basis  every  Five  years. 

Development  of  the  Airport  Noise 
Abatement  Plan  must  be  coordinated  with 
areawide  and  local  planning  programs  so  that 
alternative  noise  abatement  strategies  under 
study  by  the  airport  proprietor  consider  and 
are  coordinated  with  patterns  of  residential 
and  other  major  land  uses  in  the  area,  with 
other  transportation  facilities  and  public 
services,  and  with  objectives,  policies  and 
programs  for  the  area  in  which  the  airport  is 
located.  It  is  desirable  for  areawide  and  local 
planning  to  be  integrated  with  noise 
abatement  planning  in  all  plans  developed 
under  this  regulation.  The  regulation  requires 
that  these  two  types  of  planning  be  fully 
integrated  in  the  plan  submitted  under  this 
regulation  for  the  second  five-year  period. 

Methodology 

It  is  essential  that  a  uniform  methodology 
be  used  to  evaluate  and  describe  the  noise 
impact  of  present  and  future  operations  at  the 
nation’s  airports  and  the  relative 
effectiveness  of  controls  which  could  be 
implemented  at  these  airports.  Such  a 
uniform  methodology  will  ensure  consistent 
and  equitable  evaluation  among  all  airports 
and  will  greatly  simplify  the  decision-making 
process  which  today  is  plagued  by  numerous 
methodologies.  The  EPA-proposed 
methodology  (Airport  Noise  Evaluation 
Process — ^ANEP)  has  the  added  advantage  of 
being  understandable  to  persons  who  are  not 
trained  in  aviation  noise  matters.  This  is 
essential  since  noise  abatement  around 
airports  requires  intelligent  and  farsighted 


actions  on  the  part  of  many  groups  of 
persons,  many  of  which  are  not  generally 
skilled  in  the  intricacies  of  noise  control,  per 
se. 

The  EPA  uniform  methodology  for 
conducting  aircraft  noise  impact  analyses  is 
prescribed  by  the  proposed  regulation  in 
detail  in  Appendix  A.  The  methodology 
requires:  (1)  The  delineation  of  all  land  areas 
exposed  to  aircraft  noise  levels  in  excess  of 
55  Uin>  which  is  the  gross  study  area  for  a 
specifled  base  year.  (2)  the  projection  of  the 
incremental  contribution  of  aircraft  noise  to 
community  noise  in  the  study  area;  (3)  the 
delineation  of  a  net  study  area,  which  is  the 
developed  or  developable  land  within  the 
gross  study  area  which  is  exposed  to  an 
increment  of  aircraft  noise  of  more  than  2  dB 
(This  eliminates  from  the  study  area  land 
whose  noise  levels  would  not  be  significantly 
affected  by  abatement  of  aviation  noise.);  (4) 
the  determination  of  the  population  exposed 
to  the  aircraft  increments  estimated  in  (2): 
and  (5)  the  demonstration  of  the  beneficial 
effects  of  various  noise  abatement  options,  in 
terms  of  the  reduction  of  noise  exposure  to 
the  population.  On  the  basis  of  this  analysis, 
the  airport  proprietor  in  conjunction  with  the 
community  will  evaluate  all  options,  and 
determine  which  should  be  included  in  the 
noise  abatement  implementation  plan  for  the 
airport  in  question. 

Each  regulation  which  EPA  recommends  to 
FAA  under  Section  611(c)  (rf  the  Federal 
Aviation  Act,  as  amended,  must  in  the  EPA 
Administrator’s  judgment,  be  necessary  to 
protect  public  health  and  welfare.  Further, 
under  Section  611(d),  the  FAA  Administrator 
must  consider  cost,  safety,  the  needs  of  air 
transportation  in  the  public  interest,  and 
other  factors  in  addition  to  the  protection  of 
public  health  and  welfare.  In  pursuance  of 
this  mandate,  this  regulation  would  require 
that  each  plan  provide  for  the  noise 
abatement  requisite  to  protect  public  health 
and  welfare,  taking  into  consideration  the 
matters  set  forth  in  Section  611(d)  of  the  Act. 
Each  plan  will  be  different  in  that  the 
measures  appropriate  for  each  airport  will  be 
determined  by  the  characteristics  of  the 
specific  site.  EPA  considered  the  desirability 
of  specifying  particular  health  and  welfare- 
based  boundary  line  standards  in  the  body  of 
the  regulation  which  every  airport  would  be 
required  to  meet.  EPA  determined  that  such 
national  uniform  standards  are  not 
appropriate  to  the  airport  noise  problem.  For 
some  less-impacted  airports  a  national 
uniform  standard  would  require  far  less 
abatement  than  could  be  effectively 
developed  for  the  protection  of  health  and 
welfare.  For  other  severely  impacted  airports, 
uniform  national  standards  would  result  in 
•very  little  improvement  in  health  and  welfare 
protection.  Consequently,  the  EPA  has 
recommended  that  the  health  and  welfare 
test  be  applied  on  a  local  basis. 

In  addition,  this  rule  is  to  be  distinguished 
from  one  which  would  require  the  airport 
proprietor  to  abate  to  the  extent  necessary  to 
mitigate  every  possible  impact  which  may 
have  an  adverse  effect  on  the  economic  value 
of  land  around  the  airport  (taking  into 
account  cost  and  the  other  Section  611(d) 
factors).  This  objective,  although  perhaps 
desirable  h'om  the  point  of  view  of  the 
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individual  community,  is  not  within  the 
authority  and  responsibility  of  the  Federal 
Government.  It  can  be  expected  that  meeting 
the  health  and  welfare  standard  of  this 
regulation  will  eliminate  much  of  the  serious 
economic  impact  on  the  value  of  land  around 
the  nation’s  airports.  A  final  decision 
regarding  all  the  actions  which  will  constitute 
an  acceptable  plan  can  best  be  made  after  an 
examination  of  the  available  options  based 
on  an  analysis  developed  pursuant  to  the  use 
of  ANEP.  However,  the  minimum  that  should 
be  expected  of  a  plan  can  be  specified  on  a 
national  basis  for  certain  categories  of 
airports  based  upon  the  experience  at  the 
eight  pilot  projects  which  EPA  has  conducted 
using  the  ANEP  methodology. 

EPA’s  judgment  of  the  abatement  which 
would  be  acceptable  on  a  national  basis  as  a 
minimum  step  toward  meeting  the  health  and 
welfare  standard  of  this  regulation  is  based 
on  an  assessment  of  the  effectiveness  and 
feasibility  of  the  available  options,  their 
impact  on  the  air  transport  system,  and  the 
severity  of  the  noise  problem  at  various 
classes  of  airports.  That  judgment  is  specified 
below  for  various  classes  of  airports 
categorized  according  to  the  severity  of  their 
noise  problems  and  their  stage  of 
development. 

With  regard  to  the  first  category  of  airports, 
which  at  a  minimum  should  require  that  all 
aircraft  using  the  facility  meet  the  1969 
Federal  Aviation  Regulations  (FAR)  Part  36 
noise  levels  and  should  utilize  takeoff  and 
landing  noise  abatement  procedures,  it 
should  be  noted  that  EPA  has  proposed  or 
will  shortly  propose  national  rules  for 
promulgation  by  the  FAA  requiring  the  use  of 
all  of  these  abatement  options  on  a  national 
scale.  It  is  EPA’s  recommendation  that  the 
FAA  promulgate  these  requirements. 
However,  if  the  FAA  has  not  finally 
promulgated  these  requirements  by  the  time 
that  airport  plans  are  required  to  be 
submitted  under  this  regulation,  then  it  is 
EPA’s  judgment  that  the  health  and  welfare 
standard  used  in  this  regulation  would 
require  the  airport  proprietor  to  implement 
these  requirements  at  the  categories  of  sites 
indicated  below. 

Additional  efforts  will  be  necessary  at 
many  airports  in  order  to  comply  with  the 
health  and  welfare  requirement  of  this 
regulation.  A  conclusion  as  to  what  these 
additional  efforts  are  for  a  particular  airport 
should  be  based  on  the  analysis  of  available 
options  made  pursuant  to  the  application  of 
the  planning  methodology  required  by  this 
regulation  (ANEP).  In  addition,  a  proprietor 
may,  at  his  own  discretion,  decide  to  include 
even  more  restrictive  actions  in  his  plan  in 
order  to  deal  with  other  problems  at  the 
airport  including  those  adverse  impacts  of  the 
airport’s  operation  on  local  land  values  not 
related  to  health  and  welfare. 

Mininum  Acceptable  Plan 

As  used  in  the  following  discussion, 
“community  impact  boundary  level”  means 
the  day-night  average  sound  level  resulting 
solely  from  aircraft  operations  at  the  line 
established  by  (1)  the  land  held  in  fee  simple 
by  the  airport  or  (2)  land  not  held  in  fee 
simple  by  the  airport  (a)  provided  such  land 
is  actually  being  used  and  can  reasonably  be 


expected  to  continue  to  be  used  in  a  way 
which  is  compatible  with  the  noise  levels  to 
which  it  is  exposed  or  (b)  provided  the 
development  rights  of  such  land  have  been 
purchased  such  that  only  development 
compatible  with  the  airport  noise  levels  is 
allowed.  Land  which  is  merely  zoned  for 
compatible  use  with  no  other  legal  controls  or 
for  which  aviation  easements  have  been 
purchased  and  on  which  incompatible  land 
use  is  possible  is  not  included  in  this 
definition  of  community  impact  boundary 
level.  Compatibility  is  to  be  judged  according 
to  guidelines  adopted  from  HUD  Report  TE/ 
NA-472,  November  1972,  “Aircraft  Noise 
Impact:  Planning  Guidelines  for  Local 
Agencies.”  EPA’s  use  of  the  referenced  HUD 
document  is  based  upon  an  analysis  of  the 
materials  contained  therein  and  does  not 
preclude  later  modification  of  the 
compatibility  criteria  as  new  information 
becomes  available.  The  key  elements  of  the 
compatibility  vs.  noise  level  data  base  are 
contained  in  Table  1  of  Appendix  A.  The 
noise-resulting  from  aircraft  operations  is  the 
noise  level  computed  in  terms  of  the  annual 
average  daily  level  of  operations  at  the 
facility. 

1.  All  Airports  With  a  Community  Impact 
Boundary  Noise  Level  of  65  or  Over  at 
Any  Point  on  the  Boundary. — At  a  minimum, 
these  airports  should  require  takeoff  and 
landing  noise  abatement  procedures  for 
aircraft  using  their  facilities  and  limit  such 
aircraft  to  those  meeting  1969  FAR  36  noise 
levels.  The  one  exception  to  this  minimum 
acceptable  plan  should  be  where  the 
proprietor  is  able  to  reduce  the  community 
impact  boundary  level  below  65  Ldn  using 
other  abatement  measures  which  he  finds 
more  acceptable. 

If  these  other  measures  do  not  reduce  the 
community  impact  boundary  level  to  below 
65  Ldn.  then  at  a  minimum  the  proprietor 
should  require  takeoff  and  landing  noise 
abatement  procedures  and  exclude  the  use  of 
non-FAR  36  aircraft.  Having  determined  the 
comm.unity  impact  boundary  level  resulting 
from  the  im.plementation  of  an  approvable 
plan  under  this  regulation,  the  airport 
proprietor  shall  use  whatever  additional 
available  abatement  measures  are  necessary 
to  maintain  no  greater  than  this  level  in  the 
future. 

2.  Airports  with  Community  Impact 
Boundary  Levels  of  Less  Than  65  La„  at  All 
Points  on  the  Boundary. — At  a  minimum, 
these  airports  should  use  whatever  available 
abatement  options  are  necessary  to  maintain 
the  community  impact  boundary  level  now 
existing  and  to  reduce  it  further  if  this  is 
possible. 

3.  Airports  Which  Contem.plate  Expansion 
of  Their  Facilities. — At  a  minimum,  these 
airports  should  maintain  their  community 
impact  boundary  level  after  expansion  at  a 
level  which  is  no  greater  than  that  which 
represents  the  level  necessary  for  an 
acceptable  plan  prior  to  expansion. 

4.  New  Airports. — At  a  minimum,  these 
airports  should  be  designed  and  developed  so 
that  at  no  time  in  the  future  will  the 
community  impact  boundary  noise  level 
exceed  65  Lan¬ 
in  the  development  of  noise  abatement 

plans  pursuant  to  this  regulation,  special 


attention  should  be  focused  on  those  airports 
which  are  so  severely  impacted  that  they 
have  community  impact  boundary  noise 
levels  of  75  L^n  or  over.  This  situation  can 
have  such  a  serious  impact  on  the  health  and 
welfare  of  the  population  exposed  to  such 
levels  that  ever  reasonable  effort  should  be 
made  to  reduce  this  level  to  under  75  L^n  as 
soon  as  possible. 

As  an  immediate  objective.  EP.‘\  believes 
that  every  airport  with  a  community  impact 
boundary  level  in  excess  of  75  l^n  should 
reduce  that  level  to  less  than  75  L^n  as  soon 
as  possible  but  in  any  case  by  the  end  of  1980 
unless  this  would  impose  a  severe  hardship. 

In  EPA’s  view  such  a  severe  hardship  would 
exist  only  in  the  event  that  (1)  the  less  than 
75  Ldn  goal  cannot  be  met  fully  without  the 
purchase  of  land;  (2)  such  purchase  is  not 
covered  by  the  1970  Airport  and  Airway 
Development  Act  (ADAP).  as  amended  or,  (3) 
such  extra-ADAP  purchases  are  not 
reasonably  possible  in  relation  to  the  airport 
proprietor’s  financial  capability,  the  amount 
of  litigation  damages  which  the  purchase 
would  diminish,  and  the  excess  in  purchase 
price  over  the  recoupment  value  of  converting 
the  land  to  a  campatible  use. 

In  summary,  the  EPA  believes  that  as  a 
longer-term  objective,  all  airports  should 
work  toward  bringing  their  community 
impact  boundary  levels  down  below  65  Ld„. 
Furthermore,  in  those  cases  where 
community  impact  boundary  levels  are  at  75 
Ldn  or  above,  a  serious  problem  exists  which 
calls  for  immediate  and  forceful  action. 

It  is  generally  agreed  that  75  Ldn  is  an 
unacceptable  exposure  level  for  people  in 
normally  constructed  homes.  65  Ldn  was 
chosen  as  a  longer-term  objective  because 
present  limited  data  indicate  that  at  some 
airports,  a  contribution  of  noise  from  aircraft 
of  less  than  65  Ldn  is  difficult  to  distinguish 
from  other  ambient  noise,  given  the 
environmental  noise  levels  around  those 
airports.  However,  as  indicated  in 
Information  on  Levels  of  Environmental 
Noise  Requisite  to  Protect  Health  and 
Welfare  With  An  Adequate  Margin  of  Safety. 
(EPA  550/9-74-004,  March  1974),  effects  from 
noise  occur  at  levels  below-  Ldn  65  and  further 
analysis  is  needed  in  the  future  to  refine 
further  practical  objectives  for  airport  noise 
abatement. 

Public  Hearing  and  Evaluation  of  the  Plan 

Upon  completion  of  the  draft  Airport  Noise 
Abatement  Plan,  the  proprietor  of  an  airport 
(or  the  State,  if  the  proprietor  is  a  political 
subdivision  thereof]  is  required  by  this 
proposed  regulation  to  hold  a  public  hearing 
to  afford  all  interested  persons  an 
opportunity  to  submit  data,  views,  and 
comments  with  regard  to  the  merits  of  the 
draft  implementation  plan  for  that  airport. 

Based  upon  the  record  of  the  hearing,  the 
draft  plan  is,  to  the  extent  practicable  and 
necessary,  to  be  changed  by  the  proprietor  of 
the  airport  to  reflect  the  views,  data,  and 
comments  received  at  the  hearing.  The 
revised  plan  will  then  be  forwarded  to  the 
Administrator  of  the  FAA. 

If  the  Administrator  does  not  notify  the 
airport  proprietor  of  his  disapproval  of  the 
plan,  the  plan  is  then  automatically 
incorporated  as  submitted  into  the  Airport 
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Operating  Certificate  for  that  airport. 
Notification  of  disapproval  will  be  made 
within  120  days  of  the  date  of  receipt  of  the 
plan  by  the  FAA.  The  Administrator  may 
disapprove  any  plan  on  the  basis  of  (1) 
safety,  (2)  significant  disruption  of  the 
national  air  transportation  system,  or  (3] 
evidence  that  the  plan  has  not  been  the 
subject  of  adequate  public  participation. 

If  the  Administrator  is  considering  a 
disapproval  action,  he  may  ask  the  airport 
proprietor  for  any  additional  pertinent 
information  which  is  needed  to  clarify  those 
issues  which  are  being  considered  as  the 
basis  for  disapproval.  Such  a  request  will 
stop  the  running  of  the  120-day  period  which 
will  then  begin  to  run  again  as  soon  as  the 
additional  information  is  submitted.  This 
request  and  the  submission  of  new 
information  does  not  authorize  an  additional 
period  of  120  days;  the  intent  rather  is  to 
allow  the  proprietor  to  gather  and  submit 
new  information  without  this  period  of  time 
being  counted  against  the  120^ay  review 
period. 

If  the  Administrator  intends  to  disapprove 
a  Plan,  he  will  publish  in  the  Federal  Register 
a  notice  of  his  intention  to  disapprove  the 
Plan,  setting  forth  his  reasons  for  such 
disapproval  and  inviting  comment.  The 
Administrator  must  also  notify  directly  those 
persons  who  testibed  at  the  local  hearing. 
Thereafter,  the  Administrator  will  either 
withdraw  his  disapproval  of  the  Plan  or 
direct  the  airport  proprietor  to  prepare  a 
revised  plan  to  overcome  the  adverse 
findings  of  the  Administrator. 

Compliance 

If  the  plan  is  not  disapproved  within  120 
days,  the  plan  automatically  is  incorporated 
as  an  amendment  to  the  Airport  Operating 
Certificate  for  that  airport.  The  regulation 
requires  that  the  airport  proprietor  must  then 
implement  this  plan.  Each  such  plan  will  be 
in  effect  for  no  more  than  five  (5)  years.  The 
Plan  must  be  revised  and  the  revision 
submitted  to  the  Administrator  for  review  no 
later  than  one  (1)  year  prior  to  the 
termination  date  of  the  original  plan.  The  first 
such  revision  is  due  four  (4)  years  after 
incorporation  of  the  original  plan  in  the^ 
operating  certificate.  The  Administrator  may 
suspend  the  Airport  Operating  Certificate  if 
at  any  time  the  airport  proprietor  does  not 
carry  out  the  abatement  plan  as  so 
incorporated.  During  such  suspension  the 
Administrator  may  limit  operations  at  the 
airport  and  no  ADAP  funds  may  be  expended 
or  obligated  in  connection  with  the  airport 
except  for  noise  planning  or  abatement 
purposes. 

Failure  to  comply  with  the  provisions  of 
this  regulation  within  a  reasonable  time 
under  the  circumstances  will  be  deemed  by 
the  Administrator  to  constitute  a  denial  by 
the  airport  proprietor  of  “fair  consideration” 
to  the  communities  in  or  near  which  an 
airport  development  project  may  be  located, 
within  the  meaning  of  the  Airport  and 
Airway  Development  Act,  so  as  to  constitute 
the  basis  for  denial  of  grant  approval  for 
airport  development  projects  under  that  Act. 

Airport  Noise  Abatement  Plans  required  by 
this  regulation  must  be  submitted  in  a  phased 
schedule  between  January  1, 1978  and  July  1, 


1979  pursuant  to  a  schedule  developed  and 
published  by  the  Administrator  of  the  FAA. 

Any  action  taken  by  the  Administrator  of 
the  FAA  pursuant  to  the  requirements  of  this 
regulation  which  relate  to  the  disapproval  of 
an  Airport  Noise  Abatement  Plan,  or  the 
publication  of  general  guidelines  or 
regulations  affecting  noise  planning  and 
abatement  at  airports,  will  be  taken  after 
consultation  with  the  Administrator  of  the 
EPA. 

All  airports  subject  to  this  regulation  must 
develop  plans  which  meet  the  health  and 
welfare  standard  of  this  regulation  on  a  time- 
phased  basis  with  the  first  target  no  later 
than  two  (2)  years  and  the  second  target  five 
(5)  years  from  the  date  of  submission.  In 
addition,  each  plan  is  required  to  project 
population  changes  and  noise  impact  for  10 
years  after  submission  and  display 
alternatives  available  to  local  communities 
for  land  use  controls. 

This  amendment  is  proposed  under  the 
authority  of  sections  313(a],  611(cJ,  and  612  of 
the  Federal  Aviation  Act  Of  1958,  as  amended 
(49  U.S.C.  1354(a),  1431(c),  and  1432);  section 
6(c)  of  the  Department  of  Transportation  Act 
(49  U.S.C.  1655(c));  Title  I  of  the  National 
Environmental  Policy  Act  of  1969  (42  U.S.C. 
4321  et  seq.);  and  Executive  Order  11514. 
March  5, 1970. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Subchapter  G  of  the 
Federal  Aviation  Regulations  (14  CF'R 
Chapter  I)  to  establish  a  new  Part  140  to  read 
as  follows; 

Subchapter  G — Air  Carriers,  Air  Travel 
Clubs,  and  Operators  for  Compensation  or 
Hire;  Certification  and  Operations 
*  «  «  *  * 

Part  140 — Airport  Noise  Abatement 

Sec. 

140.1  Applicability. 

140.2  General  requirement 

140.3  Noise  level  information. 

140.4  Airport  noise  abatement  plan. 

140.5  Action  of  the  Administrator. 

140.6  Termination  of  plan. 

140.7  Revision  of  plan. 

140.8  Effect  of  failure  ta  comply  with  this 
part. 

140.9  Failure  to  comply  with  plan. 

Appendix  A — Airport  Noise  Evaluation 

Process  (ANEP). 

140.1  Applicability. 

The  provisions  of  this  Part  apply  to  each 
airport  proprietor  subject  to  Part  139  of  this 
Title. 

140.2  General  Requirement 

Pursuant  to  Sections  611  and  612  of  the 
Federal  Aviation  Act  of  1958,  the 
Administrator  of  the  Federal  Aviation 
Administration  shall  require  that  each  airport 
proprietor  must  obtain  an  Amended  Airport 
Operating  Certificate  which  is  an  amendment 
to  the  existing  Airport  Operating  Certificate, 
to  include  an  Airport  Noise  Abatement  Plan 
as  provided  in  this  Part. 

140.3  Noise  Level  Information. 

Each  airport  proprietor  shall  submit  to  the 
Administrator  within  120  days  a  report 
prepared  in  accordance  with  Appendix  A 


showing  the  boundary  line  noise  levels  of  its 
airport.  The  Administrator  shall  publish  this 
informtion  in  the  Federal  Register. 

140.4  Airport  Noise  Abatement  Plan. 

Each  airport  proprietor  shall  submit  to  the 
Administrator  on  dates  to  be  set  by  the 
Administrator  (in  no  case  earlier  than 
January  1, 1978,  nor  later  than  July  1, 1979)  an 
Airport  Noise  Abatement  Plan,  prepared  in 
accordance  with  the  requirements  of  this 
section. 

(a)  Each  Plan  prepared  under  this  section 
shall  be  developed  according  to  the  Airport 
Noise  Evaluation  Process  (ANEP)  specified  in 
Appendix  A,  and  shall  detail  the  proprietor's 
considertion  of  all  available  abatement 
options.  All  airports  subject  to  this  regulation 
must  develop  plans  which  protect  the  public 
health  and  welfare  taking  into  consideration 
the  factors  prescribed  by  Section  611(d)  of 
the  Federal  Aviation  Act  as  amended  on  a 
time  phased  basis  with  the  first  target  no 
later  than  two  (2)  years  and  the  second  target 
five  (5)  years  from  the  date  of  submission.  In 
addition,  each  plan  shall  project  population 
changes  and  noise  impacts  for  ten  (10)  years 
after  submission  and  display  alternatives 
available  to  local  communities  for  land  use 
controls. 

(b)  Each  airport  proprietor  (or  the  State  if 
the  airport  proprietor  is  a  political 
subdivision  of  a  State)  shall,  after  preparing  a 
Plan  meeting  the  requirements  of  subsection 
(a)  but  prior  to  submission  to  the 
Administrator,  conduct  a  public  hearing  on 
the  Plan  to  afford  all  interested  persons  an 
opportunity  to  submit  data,  views,  and 
comments  with  regard  to  the  merits  of  the 
draft  noise  abatement  Plan  for  that  airport. 

(1)  The  proprietor  shall,  no  later  than  one 
year  prior  to  the  date  that  his  initial  plan  is  to 
be  submitted  to  the  Administrator,  cause  to 
be  published  a  notice  in  newspapers  and 
other  media  of  the  communities  affected  by 
the  airport  which  sets  forth  his  proposed 
procedure  for  developing  the  plan,  including 
the  approximate  date  of  the  public  hearing. 

(2)  Such  hearing  shall  be  conducted  in  the 
manner  of  an  informal  hearing  in  accordance 
with  procedures  described  in  section  11.67  of 
this  Chapter. 

(3)  Copies  of  the  draft  Plan  shall  be  made 
available  to  all  interested  parties  no  less  than 
45  days  before  the  hearing  is  held. 

(c)  Based  upon  the  record  of  the  hearings, 
the  ^aft  Plan  shall,  to  the  extent  practicable 
and  reasonable,  be  changed  by  the  proprietor 
of  the  airport  to  conform  with  the  views, 
data,  and  comments  received  at  the  hearing. 

(d)  The  submission  of  the  final  Airport 
Noise  Abatement  Plan  to  the  Administrator 
shall  include  the  following: 

(1)  The  Plan,  as  revised  under  subsection 
(c). 

(2)  The  record  of  the  hearing  held  under 
subsection  (b); 

(3)  A  list  of  the  parties,  and  their  addresses, 
who  participated  in  the  hearing  held  under 
subsection  (b); 

(4)  A  synopsis  of  the  views  presented  at 
the  hearing; 

(5)  The  proprietor’s  comments  on  the  views 
presented  at  the  hearing. 

140.5  Action  of  the  Administrator. 

Except  as  otherwise  provided  in  this 
section,  the  plan  as  submitted  will  be 
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automatically  incorporated  into  the  Airport 
Operating  Certificate  for  each  airport  for 
which  an  Airport  Noise  Abatement  Plan  has 
been  properly  submitted  in  accordance  with 
S  140.4(d). 

(a)  The  Administrator  will  publish  in  the 
Federal  Register  a  notice  of  the  incorporation 
of  such  plan  into  an  Airport  Operating 
Certificate  under  this  Part. 

(b)  At  any  time  within  120  days  following 
receipt  by  the  Administrator  of  an  Airport 
Noise  Abatement  Plan  properly  submitted  in 
accordance  with  S  140.4(d),  the  Administrator 
may  notify  the  airport  proprietor  that  he 
intends  to  disapprove  such  Plan. 

(1)  The  Administrator  may  disapprove  any 
Plan  if  he  determines  that  the  Plan 

(i)  May  create  a  safety  hazard,  or 

(ii)  May  significantly  disrupt  the  national 
air  transportation  system,  or 

(iii)  was  submitted  without  adequate  public 
participation  as  required  by  S  140.4(b). 

(c)  If  the  Administrator  determines  that  a 
Plan  should  be  disapproved,  he  shall  publish 
in  the  Federal  Register  his  intention  to 
disapprove  the  Plan,  setting  forth  his  reasons 
for  such  a  determination,  and  inviting 
comment. 

(1)  Within  10  days  after  publication  of  any 
notice  under  this  subsection,  the 
Administrator  shall  notify  directly  each  party 
who  participated  in  the  public  hearing  held 
by  the  airport  proprietor  of  his  determination 
and  invite  comment. 

(2)  The  Administrator  may  at  his  discretion 
hold  a  public  hearing  for  the  purpose  of 
receiving  views  and  comments  of  interested 
persons  in  connection  with  any  Plan 
disapproval.  Any  such  hearing  will  be 
conducted  by  the  Administrator  as  an 
informal  hearing  in  accordance  with  the  rules 
of  conduct  prescribed  in  section  11.67  of  this 
Chapter. 

(3)  Based  upon  review  of  all  comments 
received,  the  Administrator  shall  either 
withdraw  his  notice  of  his  intent  to 
disapprove  or  shall  direct  the  airport 
proprietor  to  prepare  a  revised  Plan  to 
overcome  the  adverse  findings  of  the 
Administrator. 

(d)  At  any  time  during  the  120-day  period 
prescribed  in  subsection  (b)  above,  the 
Administrator  may  request  the  airport 
proprietor  to  submit  any  additional 
information  which  is  reasonably  necessary  to 
clarify  those  matters  specified  in  subsection 
(b)l  above  which  may  serve  as  a  basis  of  the 
Administrator's  approval.  The  period  of  time 
required  by  the  airport  proprietor  to  furnish 
this  data  shall  not  be  counted  in  determining 
whether  the  120-day  period  specified  in  this 
section  has  elapsed. 

(e)  Any  actions  by  the  Administrator  of  the 
FAA  under  this  Section  or  in  the  form  of 
general  guidelines  or  regulations  affecting 
noise  planning  or  noise  abatement  at 
airports,  shall  be  taken  only  after 
consultation  with  the  Administrator  of  the 
Environmental  Protection  Agency  or  his 
designee. 

(f)  Once  a  plan  is  incorporated  as  an 
amendment  to  the  Airport  Operating 
Certificate  the  airport  proprietor  shall 
implement  the  plan  in  accordance  with  the 
schedule  included  in  the  plan.  The  airport 
proprietor  may  revise  his  plan  by  submitting 


a  new  plan  to  the  Administrator  pursuant  to 
§  140.4. 

140.6  Termination  of  Plan. 

(a)  Each  Airport  Noise  Abatement  Plan 
terminates  whenever  the  Airport  Operating 
CertiHcate  is  terminated,  surrendered,  or 
revoked  as  provided  in  Part  139. 

(b)  Unless  earlier  terminated  under 
subsection  (a)  each  Airport  Noise  Abatement 
Plan  terminates  five  years  from  the  date  of 
incorporation  of  the  plan  in  the  Airport 
Operating  Certificate  under  S  140.5. 
Termination  of  the  Noise  Abatement  Plan 
shall  result  in  the  termination  of  the  Airport 
Operating  Certificate. 

140.7  Revision  of  Plan. 

The  Plan  must  be  revised  and  submitted  to 
the  Administrator  for  review  no  later  than 
one  (1)  year  before  the  termination  date  of 
the  original  plan.  The  first  such  revision  is 
due  not  later  than  four  (4)  years  after 
incorporation  of  the  original  plan  in  the 
Airport  Operating  Certificate.  This  revision 
shall  include  a  full  description  of  the 
relationship  of  this  plan  to  areawide  planning 
in  land  use  and  transportation  which  has 
been  carried  out  in  neighboring  communities. 
Each  revision  is  subject  to  all  requirements  of 
this  Part. 

140.8  Effect  of  Failure  to  Comply  with  this 
Part 

Failure  to  comply  with  any  provision  of  this 
Part  shall  be'deemed  by  the  Administrator  to 
constitute  a  denial  by  the  airport  proprietor 
of  “fair  consideration”  to  the  communities  in 
or  near  which  an  airport  development  project 
may  be  located  within  the  meaning  of  the 
Airport  and  Airway  Development  Act,  so  as 
to  constitute  the  basis  for  denial  of  grant 
approval  of  an  airport  development  project 
under  that  Act 

140.9  Failure  to  Comply  with  Plan. 

The  Administrator  may  suspend  the 
Airport  Operating  Certificate  at  any  time  that 
the  airport  proprietor  does  not  carry  out  the 
abatement  plan  as  approved.  During  such 
suspension  the  Administrator  may  limit  or 
otherwise  control  operations  at  the  airport 
and  no  ADAP  funds  shall  be  expended  or 
obligated  in  connection  with  the  airport 
except  for  noise  planning  or  for  noise 
abatement  purposes. 

Appendix  A — Airport  Noise  Evaluation 
Process  (ANEP) 

Definitions. — Sound  Exposure  Level  (Lae). 
in  decibels,  is  the  level  of  the  time  integral  of 
A-weighted  squared  sound  pressure,  with 
reference  to  the  square  of  the  standard 
reference  sound  pressure  of  20  micro  pascals 
and  a  reference  duration  of  one  second. 

Equivalent  Continuous  Sound  Level  (1^^, 
in  decibels,  is  the  A-weighted  mean  square 
sound  pressure  level  over  a  stated  time 
period. 

Day -Night  A  verage  Sound  Level  flda).  in 
decibels,  is  the  24-hour  average  sound  level, 
from  midnight  to  midnight,  obtained  after 
adding  10  decibels  to  sound  levels  in  the 
night  from  midnight  to  7  a.m.  and  from  10  p.m. 
to  midnight  (0000  to  0700  and  2200  to  2400 
hours). 

Indigenous  Sound  Level,  in  decibels,  is  the 
day-night  average  sound  level  normally 


associated  with  activities  and  sources 
common  to  residential  neighborhods,  in  the 
absence  of  aircraft  noise  and  the  noise 
generated  by  major  freeways,  trains, 
industries,  or  other  specific  sources. 

Background  Sound  Level,  in  decibels,  is  the 
common  logarithmic  sum  of  k'.digenous  sound 
level  and  the  contribution  to  day-night 
average  sound  level  provided  by  all  other 
residential  noise  sources  other  than  aircraft. 

If  other  sources  in  the  residential  area  do  not 
exist,  or  are  disregarded,  the  background 
sound  level  is  equal  to  the  indigenous  sound  - 
level. 

Incremental  Aircraft  Impact,  in  decibels,  is 
the  positive  arithmetic  difference  between 
background  sound  level  and  the  common 
logarithmic  sum  of  aircraft  and  background 
sound  levels  where  that  sum  is  computed  on 
the  following  scale: 


Aircraft  sound  level  less 
background  sound  level 

Value  added  to  Background 
Sound  Level  to  Determine 
Common  Logarithmic  Sum  of 
Aircraft  and  Background 
Levels 

10  or  more . . 

.  10  or  more 

9 . . . 

.....  10. 

6 . . 

.  0. 

7 . . . 

.  8. 

6 . . 

.  7. 

5 . . . — . - . — - 

_  6. 

A  . . . 

.....'  5. 

3  — 

_  5. 

2 . . 

_  4. 

1 . I-  I 

.  4. 

0 - 

_  3. 

_  3. 

-2* - 

-  2. 

*  The  cutKiff  at— 2db  is  uVKzed  because  this  is  considered 
as  the  minimum  vahie  where  recognition  of  aircraft  noise  can 
be  identified  as  a  contributor  to  toial  noise,  i.e.,  aircraft  plus 
background. 

Gridpoint  Array  is  the  format  used  to 
display  aircraft  day-night  average  sound 
levels  and  consists  of  a  cartesian  grid  system 
of  uniformly  spaced  points;  aircraft  average 
day-night  sound  level  is  computed  at  each 
point  of  the  cartesian  grid  and  so  displayed.  ' 

Cridblock  is  the  land  area  bounded  by  4 
gridpoints  which  form  a  square,  the  sides  of 
which  are  parallel  to  the  axes  of  the  cartesian 
grid  system. 

Cross  Study  Area  is  the  land  area  enclosed 
by  a  line  which  connects  the  gridpoints  of  an 
aircraft  day-night  average  sound  level 
gridpoint  array  printout  which  are  nearest  to 
55  but  which  do  not  exceed  55  Ldn> 

Net  Study  Area  is  the  land  area  included 
within  the  gross  study  area  which  is  exposed 
to  an  incremental  aircraft  impact. 

Airport  Boundary  Line  Level,  in  decibels,  is 
the  aircraft  average  day-night  sound  level  on 
the  line  established  by  the  land  held  in  fee 
simple  by  the  airport. 

Community  Impact  Boundary  Line  is  the 
line  established  by  the  land  (a)  which  is  now 
used  and  can  reasonably  be  expected  to 
continue  to  be  used  in  a  way  which  is 
compatible  with  the  noise  levels  to  which  it  is 
exposed  or  (b)  for  which  the  development 
rights  have  been  purchased  such  that  only 
development  compatible  with  the  noise  levels 
to  which  it  is  exposed  is  allowed  Land  which 
is  merely  zoned  for  compatible  use  or  for 
which  avigation  easements  have  been 
purchased  and  on  which  incompatible  land 
use  is  possible  is  not  included.  Compatibility 
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is  determined  according  to  Table  1  of  this 
Appendix. 

Homogenous  Development  is  defined  as 
land  in  residential  use  upon  which  there  is  a 
uniform  spacing  of  residential  structures  of  a 
similar  type. 

Noise  Units  are  calculated  by  taking  the 
product  of  incremental  aircraft  impact  in  a 
specific  area  and  the  residential  population 
of  that  area. 

Potential  Noise  Units  are  calculated  by 
taking  the  product  of  incremental  aircraft 
impact  in  a  specific  area  and  the  population 
which  would  reside  in  that  area  if 
undeveloped  property  were  to  be  developed 
in  a  manner  consistent  with  its  principal 
permitted  use,  pursuant  to  local  land  controls, 
control  policies  or  use  plans. 

Undevelopable  Property  is  land  which 
cannot  be  built  upon  because  of  permanent 
physical  or  legal  constraints,  e.g.,  held  in  fee, 
flood  plains,  land  subject  to  use  easements, 
restrictive  covenants  or  lease-hold 
agreements  by  governmental  entities  for 
public  purposes  having  the  same  effect  as 
permanent  open  space  restrictions. 

Undeveloped  Property  is  land  which  is 
developable,  but  which  has  shown  a  10  to  15 
year  history  of  stability,  i.e.,  an  absence  of 
zoning  changes,  plating  or  subdivisions, 
water,  sewer  and  utility  extensions,  building 
permit  applications,  and  the  existence  of  tax 
assessment  valuation  consistent  with 
permitted  use. 

Developing  Property  is  land  with  a  10  to  15 
year  history  of  instability,  as  evidenced  by 
the  same  public  record  criteria  used  to  define 
undeveloped  land. 

2.  Purpose. — It  is  the  purpose  of  this  part  to 
establish  a  uniform  methodology  for  Aircraft 
Noise  Evaluation  in  the  vicinity  of  airports, 
including  the  determination  of  Boundary  Line 
Ldn  Levels.  Such  methodology  employs  a 
prescribed  set  of  noise  descriptors  which  are 
used  to  determine  cumulative  aircraft  noise 
levels,  for  boundary  line  assessments,  and  to 
compare  cumulative  aircraft  noise  levels  with 
activities  indigenous  to  affected  communities, 
for  assessment  of  Aircraft  Incremental 
Impact.  All  airport  noise  abatement  plans 
prepared  pursuant  to  the  Airport  Noise 
Regulation  shall  employ  this  methodology,  or 
its  equivalent,  for  the  characterization  of 
aircraft  noise  impact. 

3.  Noise  Descriptors. — (a)  Single  Event. 

The  sound  exposure  level  (Lae]  shall  be 
employed  for  the  analysis  and 
characterization  of  single  aircraft  noise 
events. 

(b)  Cumulative  Events.  The  day-night 
average  level  (Lan)  shall  be  employed  for  the 
analysis  and  characterization  of  multiple 
aircraft  noise  events  and  for  the  estimation  of 
community  indigenous  and/or  background 
noise  levels.  Multiple  aircraft  events  are 
analj'zed  in  terms  of  an  annual  average  daily 
number  of  operations. 

(c)  Incremental  Aircraft  Impact  The 
positive  arithmetic  difference  between 
background  sound  level  and  the  common 
logarithmic  sum  of  aircraft  and  background 
sound  levels.  Aircraft  sound  levels  are 
considered  to  provide  an  increment  to 
background  sound  levels  when  the  aircraft 
level  exceeds  the  background  level  by  an 
increment  at  which  recognition  of  aircraft 


noise  can  be  identified  as  a  contributor  to 
total  noise. 

4.  Determination  of  Airport  Boundary  and 
Community  Impact  Boundary  Values. — 
To  provide  the  public  with  an  indication  of 
the  extent  of  the  noise  impact  of  an  airport, 
the  proprietors  of  all  civil  air  carrier  airports, 
i.e.,  those  airports  which  hold  a  current 
Airport  Operating  Certificate  under  Part  139 
of  the  Federal  Aviation  Regulations,  shall 
determine  their  airport  boundary  line  Lto 
values  at  a  sufficient  number  of  points  on 
their  boundary  line  so  as  to  be  able  to  certify 
that  said  levels  are  nowhere  in  excess  of  65 
L„„  or  that  said  levels  do  exceed  65  Ld„  and 
likewise  for  Ld„  75.  At  any  boundary  line 
point  where  Ldn  values  exceed  65  L^t  the 
proprietor  shall  determine  the  Community 
Impact  Boundary  Line  and  identify  land 
which  is  exposed  to  greater  than  Ld.  65  and 
to  greater  than  Ldn  75  which  is  not  contained 
wi&in  the  Community  Impact  Boundary  Line. 
Proprietors  may  further  specify  what  portions 
of  this  latter  land  is  zoned  for  compatible  use. 
Table  1  of  this  Appendix  presents  compatible 
use  information  for  several  land  uses  as  a 
function  of  L«n  levels  for  the  purpose  of 
identifying  the  Conununity  Iinpact  Boundary 
line  and  land  zoned  for  compatible  use. 

Airport  boundary  line  level  and 
Community  Impact  Boundary  line 
designations  shall  be  submitted  to  the 
Administrator  within  120  days  of  the  date  of 


promulgation  of  this  regulation.  Said 
designations  and  declarations  shall  be 
submitted  together  with  copies  of  the  working 
materials  and  data  used  to  develop  them,  as 
described  below. 

Boundary  line  Ldn  levels  shall  be 
determined  according  to  the  data  and 
methods  presented  in  “Calculation  of  Day 
Night  Levels  (Ldn)  Resulting  From  Civil 

Aircraft  Operations,”  (GPO  No. - ) 

and  shall  explicitly  follow  the  techniques 
described  in  Section  III  of  the  referenced 
document,  “Calculation  of  Ld„  Values  at  a 
Point”  where  all  such  points  lie  on  the 
boundary  line.  At  a  minimum,  Ldn  values 
shall  be  determined  for  the  intersection  of 
each  extended  runway  centerline  and 
boundary  line;  Ldn  calculations  shall  be 
performed  at  a  sufticient  number  of  points 
between  the  intersections  of  the  extended 
runway  centerlines  and  boundary  lines  to 
enable  the  proprietor  to  certify  that  boimdary 
line  levels  either  do  or  do  not  exceed  65  Ldn 
and  likewise  for  I^  75. 

5.  Incremental  Aircraft  Impact — ^When 
required  by  this  regulation,  the  Incremental 
Aircraft  Impact  methodology  shall  be  used  to 
determine  Ae  extent  and  severity  of  aircraft 
noise  problems  in  the  vicinity  of  civil  aviation 
airports,  as  well  as  the  effectiveness  of  noise 
impact  reduction  options.  The  methodology 
consists  of  a  series  of  subtasks,  as  described 
in  the  following  subsections. 


level  at  a  site  lor  building:;  as  commonly  constructed. 


TABLE  1.  Land  use  compatibility  w.Lth  day-night  average  sound 
or  bui 

□ 


COMPATIBLE 


MARGINALLY  COMPATIBLE 


Source:  Adapted  by  R.  W.  Young  from  Figure  2-15  of  HUD  Report 
TE/N.4-472  November  1972  "Aircraft  Noise  Intact:  Planning  Guide¬ 
lines  for  Local  Agencies"  by  Hilsey  &  Ham  and  Bolt  Beranek  and 
Ne%a»an. 
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A.  Defining  the  Study  Area 

The  lAl  methodology  operates  on  two 
distinct  data  bases  which  are  used  to 
characterize  (1)  the  population  distributions 
and  demographics  in  the  vicinity  of  the 
airport  and  (2)  the  aircraft  operations  at  the 
airport:  Each  of  these  data  bases  is  used  to 
determine  a  “noise  picture”  of  the  area 
around  the  airport,  one  for  non-aviation 
sources  and  the  other  for  aviation  sources.  A 
comparison  of  the  two  noise  pictures  leads  to 
a  determination  of  the  noise  impact  of 
aviation  sources,  over  and  above  non¬ 
aviation  sources.  Hence,  it  is  desirable  to 
define  a  study  area  which  is  large  enough  to 
permit  the  evaluation  of  all  potentially 
feasibly  aviation  noise  reduction  options 
while  minimizing  the  need  to  continually 
acquire  additional  information  for  the 
population  distribution  and  demographics 
data  base.  For  this  reason,  the  proprietor 
shall  define  a  Gross  Study  Area  which 
includes  all  land  exposed  to  an  Aircraft  Day- 
Night  Average  Sound  Level  of  55  L<in  or 
greater.  Said  definition  is  to  be  made  in  terms 
of  annual  average  daily  airport  activity  levels 
and  mode  of  operation  for  the  twelve  (12) 
month  period  prior  to  the  date  of 
promulgation  of  this  regulation,  except  where 
the  designated  12-month  period  includes 
major  disruptions  to  the  normal  operation 
and  activity  of  the  airport  such  as  reduction 
of  activity  levels  due  to  strikes  or  other 
abnormal  service  reductions  or  modifications 
such  as  those  imposed  by  runway  closings  for 
resurfacing.  Should  the  12-month  period  prior 
to  the  date  of  promulgation  of  this  regulation 
include  such  service  abnormalities,  the 
proprietor  shall  use  data  for  the  12-month 
period  prior  to  the  beginning  of  the  service 
abnormality.  The  12-month  period  used  to 
define  the  Gross  Study  Area  is  hereafter 
referred  to  as  the  Base  Year. 

For  the  Base  Year,  the  proprietor  shall 
acquire  the  avaiation  operations  data 
necessary  to  develop  a  Gridpoint  Array  using 
an  FAA  approved  L^n  computer  program  ',  or 
its  equivalent,  or.  for  smaller  airports,  the 
manual  technique  presented  in  "Calculation 
of  Day-Night  Levels  (L<in)  Resulting  From  Civil 
Aircraft  Operations."  Although  the  specific 
details  of  alternative  equivalent  L^n 
calculation  programs  may  require  that  data 
be  put  into  specific  formats,  all  such 
calculation  programs  require  the  same 
functional  types  of  data  which  are  as  follows: 

•  A  map  of  the  airport  and  its  environs  at  a 
scale  of  1  inch  to  2000  feet  indicating  runway 
length,  alignments,  landing  thresholds. 


*  Two  computer  programs  are  now  in  general  usj: 
lor  La„  calculations,  the  AMRL  program  was  used  in 
the  development  and  testing  of  this  regulation. 

‘  Community  Noise  Exposure  Resulting  from 
Aircraft  Operations:  Computer  Program  Operator  s 
Manual."  AMRL  TR  73-108.  Aerospace  Medical 
Research  Laboratory,  Wright-Patterson  Air  Force 
Base,  Ohio,  luly  1975.  “Airport  Noise  Reduction 
Forecast,  Volume  II-NEF  Computer  Program 
Description  and  User’s  Manual.”  Department  of 
Transportation.  DOT-TST-  75-4,  October  1975. 


takeoff  start-of-roll  points,  airport  boundary, 
and  flight  tracks  out  to  at  least  50,000  feet 
from  the  end  of  each  runway. 

•  Airport  activity  levels  and  operational 
data  which  will  indicate,  on  an  aimual 
average  daily  basis,  the  number  of  aircraft, 
by  type  of  aircraft,  which  utilize  each  flight 
track,  in  both  the  day  (0700-2200  hours.)  and 
night  (2200-0700  hrs.)  periods  for  both 
landings  and  takeoffs. 

•  For  landings — glide  slopes,  glide  slope 
intercept  altitudes,  and  other  pertinent 
information  needed  to  establish  approach 
profiles,  i.e.,  the  relationship  altitude  to 
distance  to  touch-down  along  with  the  engine 
power  levels  needed  to  fly  that  approach 
profile. 

•  For  takeoffs — the  flight  profile  which  is 
the  relationship  of  altitude  to  distance  from 
starl-of-roll  along  with  the  engine  power 
levels  needed  to  fly  that  takeoff  profile;  these 
data  shall  reflect  the  use  of  noise  abatement 
departure  procedures  and  the  takeoff  weight 
of  the  aircraft  or  some  proxy  for  weight  such 
as  stage  length. 

Existing  topographical  or  airspace 
restrictions  which  preclude  the  utilization  of 
alternative  flight  tracks. 

•  The  Government  furnished  data  base 
depicting  aircraft  noise  characteristics. 

The  Base  Year  airport  activity  and 
operations  data  and  the  aircraft  noise 
emission  characteristics,  when  processed  by 
an  approved  I.dn  calculation  program  or  the 
referenced  manual  technique,  will  yield 
aircraft  L^n  values  in  the  vicinity  of  the 
airport  in  a  geographical  gridpoint  array.  The 
gridpoint  array  shall  be  at  a  scale  of  1  inch  to 
2000  feet  with  a  uniform  spacing  of  1000  feet 
between  gridpoints.  The  gridpoint  array  is 
normally  centered  on  the  runway  complex; 
however,  for  facilities  which  exhibit  a 
preponderance  of  operations  over  specific 
area  adjacent  to  the  airport,  the  gridpoint 
array  center  should  be  translated  tow'ard  that 
area  in  order  to  include  all  impacted  areas 
while  excluding  areas  over  which  there  is 
minimal  aircraft  activity. 

B.  Determining  the  Gross  Study  Area 
Boundary 

The  gross  study  area  boundary  is  that  line 
which  includes  all  land  area  exposed  to  55 
Ldn  or  greater  clue  to  aircraft  operations.  This 
boundary  is  determined  by  connecting  the 
line  of  gridpoints  which  are  nearest  to  55  L^n 
but  which  do  not  exceed  55  L,,„.  The  gross 
study  area  is  then  composed  of  all  gridblocks 
which  are  intersected  by  or  lie  within  the 
nonnec;ting  line. 

C.  Determining  the  Locus  and  Extent  of  . 
Authority 

The  gross  study  area  may  fall  completely 
within  the  boundary  of  a  single  political 
jurisdiction  which  has  comprehensive  land 
use  planning  and  control  authority  or  it  may 
be  aimposed  of  a  variety  of  governmental 
entities.  The  airport  proprietor  shall  identify 
and  depict  the  geographic  extent  of  each 
governmental  entity  w'hich  is  either  wholly  or 


partially  contained  within  the  Gross  Study 
Area  and  describe  the  land  use  planning  and 
control  authority  available  to  each.  The 
description  of  planning  authority  shall  be  of 
sufficient  detail  to  distinguish  between 
comprehensive  or  master  planning  authority 
and  other  types  such  as  area  wide,  regional, 
special  purpose. 

An  acceptable  analysis  of  the  types  of  land 
use  control  available  to  the  impacted 
jurisdictions  should  include,  but  not  be 
limited  to,  the  following  general  categories  of 
land  use  control; 

•  Acquisition  and  disposition  of  land 

•  Regulatory  (police)  power 

•  Capital  improvement  programs 

•  Monetary  and  fiscal  policy 

•  Contractual  agreements 

For  prospective  applications  of  local  land 
use  control  authority,  the  airport  proprietor 
shall  indicate  whether  the  specified  authority 
is  (1)  as  a  matter  of  administrative  discretion. 
(2)  pursuant  to  the  enactment  of  a  local  law, 
or  (3)  as  requiring  State  enabling  legislation 

D.  Estimating  Community  Background  Levels 

The  community  background  level  is  the 
common  logarithmic  sum  of  the  indigenous 
(self-generated)  noise  level  and  the 
contributions  of  other  specific  residential 
sources  such  as  limited  access  highways 
which  are  within  the  gross  study  area. 
Background  levels  must  be  estimated  in  a 
manner  which  is  methodologically 
compatible  with  the  format  of  the  aircraft 
noise  analysis,  i.e.,  background  levels  must 
be  presented  in  Ld„  at  each  gridpoint  in  the 
array  which  w'as  defined  for  the  aircraft 
noise  analysis. 

1.  Estimating  Indigenous  Levels. 

Indigenous  levels  shall  be  estimated  for  all 
residentially  developed  areas  within  the 
gross  study  area.  The  data  requirement  for 
this  task  consist  of  (1)  a  base  map  of  the  area 
surrounding  the  airport  to  the  same  scale  as 
the  Aircraft  Day-Night  Average  Sound  Level 
Gridpoint  Array  (1  inch  to  2000  feet),  (2)  up- 
to-date  aerial  photography  of  the  area 
surrounding  the  airport,  and  (3)  up-to-date 
census  data  and  tract  maps  on  population 
and  housing  for  the  gross  study  area.  The 
selection  of  a  1  inch  to  2000  foot  scale  reflects 
the  wide  availability  of  U.S.  Geodetic  Surv'ey 
(USGS)  and  Census  maps  which  are 
produced  in  that  scale.  Aerial  photography  is 
not  an  absolute  necessity  for  airports  which 
are  not  located  within  built-up  areas;  in  such 
cases  an  existing  land  use  map  or  physical 
survey  may  be  used.  However,  in  built-up 
urban  areas  the  use  of  aerial  photography  is 
advised  to  determine  population  densities 
and  land  use  characteristics  for  given  census 
tracts.  These  materials  are  basically  all  that 
are  necessary  to  perform  the  indigenous 
noise  estimation  part  of  impact  methodology 
However,  any  additional  material  such  as 
land  use  surveys  and  maps  and  population 
and  housing  surveys  and  analyses  can  be 
used  as  a  supplement  to  the  census 
information.  Census  tracts  will  vary 
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considerably  in  size  throughout  urban  and 
rural  areas  and  any  additional  information  on 
population  and  where  it  is  actually  within 
tract  boundaries  will  enable  more  precise 
calculation  of  indigenous  levels. 

In  order  to  estimate  indigenous  levels,  the 
gross  study  area  must  be  subdivided  into 
study  units  which  are  areas  of  homogenous 
residential  development.  The  following  items 
constitute  the  basic  criteria  for  study  unit 
deHnition. 

•  A  study  unit  shall  be  residential 
development  of  homogenous  density 
throughout.  Residential  development  is 
categorized  into  three  separate  groups:  single 
unit  detached  dwellings  uniformly 
distributed,  multi-family  dwellings  uniformly 
distributed,  and  a  uniformly  distributed  mix 
of  single  and  multi-family  units. 

•  The  boundary  of  a  study  unit  shall  follow 
the  physical  boundary  of  a  homogeneous 
development  category. 

•  The  maximum  geographical  size  of  a 
study  unit  shall  be  the  census  tract 
boundaries  in  which  the  development 
category  lies. 

•  The  minimum  geographical  area  for  a 
study  unit  of  homogenous  density  in  built  up 
urban  areas  shall  be  10  acres  (built  up  is 
defined  as  development  of  homogenous 
density  which  is  surrounded  by  other  land 
uses). 

•  The  maximum  range  of  aircraft  day-night 
average  sound  levels  in  a  study  unit  shall  not 
exceed  10  db. 

Indigenous  noise  may  be  estimated  as  a 
function  of  population  density  for  each  study 
unit  using  the  following  equation: 

Ld„  =  10  log  p  -t-  22 

Where  p  =  population  density,  people/ 
square  mile 

or  p  =  Study  unit  population/study  unit  area 
in  square  miles 

and  the  population  may  be  computed  by  a 
physical  inspection  of  the  number  of 
dwellings  within  a  study  unit  and 
multiplying  it  by  the  average  number  of 
*  people  per  dwelling  within  the  census  tract 
which  contains  the  study  unit;  if  the  study 
unit  boundary  and  the  census  tract 
boundary  are  the  same,  total  population 
may  be  directly  determined  from  the 
census  data. 

The  EPA  has  identified  a  minimum  criteria 
level  of  55  Ldn  as  being  adequate  to  protect 
the  public  health  and  welfare  with  an 
adequate  margin  of  safety  and  for  those 
study  units  which  due  to  sparse  population 
do  not  exhibit  an  indigenous  level  of  55  Ldn- 
the  estimated  level  is  disregarded  and  55 1^„ 
is  assigned  for  the  purposes  of  this  study  as 
the  indigenous  level.  This  procedure  applies 
to  any  area  with  a  population  density  of  less 
than  2000  people  per  square  mile. 

2.  Noise  From  Other  Sources.  The 
community  background  level  is  composed  of 
indigenous  noise  and  the  noise  contribution 
from  other  sources  within  the  community 
such  as  freeways  and  industrial  sites. 
Prediction  of  noise  levels  resulting  from 
sources  may  be  done  on  a  site  specific  basis, 
based  upon  measured  data  and  put  into  the 
Ldn  gridpoint  format  according  to  the 
following  formula: 

L,)„  =  10  log  V^4  (IS  antilog  Leq  day  -t-  9 
antilog  (Leg  night  -t- 10) 


where  L.,  day  and  Leq  night  are  the 
equivalent  average  sound  levels  in  the  day 
and  night  periods,  0700-2200  hrs.  and  2200 
hrs.  to  0700  hrs.  respectively. 

For  arterials  and  freeways  approaching 
design  hour  volumes,  the  following  formula 
can  be  used: 

1*,  =  30  -  30  log  D 

where  D  is  the  distance  from  the  near  lane  in 
miles  and  the  equation  does  not  reflect  the 
influence  of  highway  configuration  or  local 
topography. 

Estimation  of  the  contribution  of  other 
noise  sources  within  the  commimity  is  a 
potentially  complex  and  time  consuming 
effort.  Thus,  this  methodology  leaves  that 
effort  to  the  discretion  of  the  proprietor  and 
allows  indigenous  levels  to  be  used  in  lieu  of 
background  levels.  The  use  of  indigenous 
levels  in  lieu  of  actual  background  levels 
yields  an  optimistic,  i.e.,  low  side,  estimate  of 
community  levels  without  aircraft  noise  and 
hence  provides  a  high  side  estimate  of 
aircraft  impact.  Since  the  formulas  specified 
above  are  not  capable  of  reflecting  the  exact 
physical  situation  corresponding  to  specific 
unique  sites,  measured  background  noise 
levels  may  be  substituted  for  calculated 
values  when  such  measurements  are 
available  and  the  pt'oprietor  must  substitute 
such  measured  values  where  he  has  reason  to 
believe  that  the  estimation  technique  yields 
highly  inaccurate  levels  for  a  particular  land 
area.  Although  such  measured  levels  may  be 
more  accurate  than  estimated  levels,  it  is 
EPA’s  judgment  that  the  estimated  values  are 
generally  accurate  enough  for  the  use  to 
which  they  are  put  in  this  noise  evaluation 
process — namely,  to  identify  the  priority 
areas  for  noise  abatement  and  the  relative 
effectiveness  of  abatement  options.  The 
estimation  methods  may  be  refined  in  time  as 
more  data  become  available. 

3.  Background  Levels  for  Undeveloped 
Areas.  Undeveloped  property  which  is  within 
the  gross  study  area  must  be  viewed  within 
the  context  of  constituting  a  potential  noise 
problem.  Once  land  has  been  categorized  as 
undeveloped  but  developable,  a 
determination  should  be  made  of  the 
principal  permitted  use  under  existing  land 
use  regulations.  Such  information  may  then 
be  combined  with  the  three  development 
categories  to  define  discrete  study  areas  and 
assign  “potential"  population  to  appropriate 
gridblocks.  This  information  will  be  of  use  in 
the  evaluation  of  noise  abatement  options 
which  may  shift  noise  impact  to  such  areas 
as  well  as  aiding  in  the  evaluation  of  land  use 
control  policies  which  may  be  used  to 
preclude  development  in  noise  impacted 
areas.  Potential  noise  impacts  shall  be 
evaluated  for  the  time  frame  10  years  in  the 
future,  as  required  by  this  regulation. 

4.  Deternnning  Incremental  Aircraft  Impact 
and  Noise  Units.  At  this  stage  of  the  analysis, 
several  data  sets  and  displays  have  been 
produced: 

•  A  base  map  which  shows  airport 
configuration  and  flight  tracks  (1  inch  to  2000 
feet) 

•  A  gridpoint  array  of  aircraft  average  day- 
night  sound  levels,  with  gridpoints  every  1000 
feet,  presented  at  a  scale  of  1  inch  to  2000  feet 


•  A  second  map,  also  at  1  inch  to  2000  feel 
which  shows  the  study  units,  defined 
according  to  the  criteria  in  Section  B.l. 

•  Indigenous  sound  levels  for  each  study 
unit 

•  Soimd  level  contributions  of  other 
residential  sources;  this  is  optional  and  may 
be  neglected  at  the  discretion  of  the  airport 
proprietor 

liie  first  step  in  the  combination  of  the 
above  listed  materials  to  determine 
Incremental  Aircraft  Impact  and  Noise  Units 
is  to  formulate  Community  Background 
Levels  from  Indigenous  Levels  and  Other 
Residential  Sources  at  each  gridpoint. 

•  The  Community  Background  Level  at  a 
gridpoint  is  the  common  logarithmic  sum  of 
the  Indigenous  Level  at  that  gridpoint  and  the 
contribution  of  Other  Residential  Sources  at 
the  same  gridpoint.  If  the  analyst  elects  to 
exclude  Other  Residential  Sources,  the 
Community  Background  Level  at  a  gridpoint 
is  identical  to  the  Indigenous  Level  at  that 
gridpoint 

The  analyst  now  has  a  Community 
Background  Level  and  an  Aircraft  Average 
Day-Night  Level  for  each  gridpoint  in  the 
airport  vicinity. 

•  For  each  study  unit  which  contains  two 
or  more  gridpoints,  Community  Background 
Level,  referred  to  the  study  unit,  is  the 
arithmetic  mean  of  all  gridpoint  Community 
Background  Levels  contained  in  the  study 
unit.  If  the  analyst  has  excluded  the 
contribution  of  Other  Residential  Sources,  the 
study  unit  Community  Background  Level  is 
identical  to  the  study  unit  Indigenous  Level. 

•  The  study  unit  Aircraft  Average  Day- 
Night  Level  is  determined  by  taking  the 
arithmetic  mean  of  all  aircraft  gridpoint 
levels  within  the  boundary  of  the  study  unit. 
Where  a  small  study  unit  does  not  have  a 
gridpoint  within  its  boundary,  the  aircraft 
gridpoint  value  at  the  gridpoint  nearest  to  the 
study  unit  boundary  is  adopted  as  the  study 
unit  aircraft  level. 

For  each  study  unit,  the  analyst  now  has 
developed  a  Community  Background  Level, 
an  Aircraft  Average  Day-Night  Level,  and. 
from  the  earlier  computation  of  indigenous 
noise,  the  study  unit  population. 

•  The  Total  Noise  Level  for  a  study  unit  is 
the  common  logarithmic  sum  of  the 
Community  Background  Level  and  the 
Aircraft  Average  Day-Night  Level  of  the 
study  unit. 

•  The  Incremental  Aircraft  Impact,  in  a 
study  unit,  is  the  positive  arithmetic 
difference  between  the  Total  Noise  Level  and 
Community  Background  Level. 

•  The  Noise  Units,  in  a  study  area,  are 
determined  by  multiplying  the  Incremental 
Aircraft  Impact  in  the  study  area  by  the 
residential  population  of  the  study  area. 

The  step  by  step  process  described  herein 
is  summarized  in  the  following  example  for  a 
study  unit: 

LCB = LI -t-LORS— Logarithmic  sum 
LT=LCB-)-LA — Logarithmic  sum 
IAI=LT — LA — Arithmetic  Difference 
NU=IAIxP — Simple  Multiplication 
where  LORS=Other  Residential  Sources 
Level,  db 

LI = Indigenous  Level,  db 

LCB= Community  Background  Level,  db 

LA = Aircraft  Level,  db 
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LT= Total  level,  db 
IAI= Incremental  Aircraft  Impact,  db 
P= Population 
NU = Noise  Units 

The  information  developed  in  the  preceding 
series  of  steps  should  be  retained  in  a  tabular 
form,  by  study  since  the  later  analysis  of 
noise  abatement  options,  leading  to  an 
Airport  Noise  Abatement  Plan,  will  compare 
future  situations  to  th^xisting  Base  Year 
case.  Further,  while  the  total  number  of  Noise 
Units  around  an  airport  is  taken  as  the  most 
aggregated  metric  for  the  severity  of  the  noise 
impact  situation,  the  less  aggregated  results, 

i.e.,  results  by  study  area,  are  the  most  useful 
in  actually  determining  the  effectiveness  of 
speciHc  noise  abatement  options. 

5.  Analysis  of  Program  Alternatives.  The 
preceding  section  prescribes  a  methodology 
fur  the  characterization  and  presentation  of 
the  aircraft  noise  impacts  which  result  from 
an  existing  set  of  airport  operating  conditions 
and  land  development  configurations.  The 
objective  of  the  Airport  Noise  Regulation  is  to 
reduce  the  existing  noise  impact  problem  and 
it  is  probable  that  the  airport  proprietor  may 
find  it  necessary  to  consider  a  fairly  large 
number  of  abatement  strategies  comprised  of 
different  combination  of  options  in  order  to 
demonstrate  that  his  noise  abatement  plan  is 
optimal.  Noise  abatement  options  should  be 
considered  and  presented  accoi  ding  to  the 
following  categorization: 

•  Noise  abatement  options  for  which  the 
airport  proprietor  has  adequate 
implementation  authority. 

•  Noise  abatement  options  for  which  the 
requisite  implementation  authority  is  vested 
in  a  local  agency,  governing  body,  or  state 
agency  or  governing  body. 

•  Noise  abatement  options  for  which 
requisite  authority  is  vested  in  an  agency  of 
the  Federal  Government. 

The  minimization  of  Base  Year  Noise  Units 
can  be  achieved  through  actions  considered 
discretionary  to  the  Federal  Aviation 
Administration  or  the  airport  proprietor  or 
pursuant  to  FAA  approval  or  discretionary  to 
State  or  local  governing  bodies.  At  a 
minimum,  the  proprietor  should  analyze  the 
following  options,  subject  to  the  constraint 
that  the  option  is  appropriate  to  the  specific 
airport,  i.e.,  evaluation  of  night  curfews  is 
inappropriate  if  there  are  no  night  flights. 
Even  though  the  airport  proprietor 
responsible  for  the  plan  cannot  require  the 
FAA  or  State  or  local  governing  bodies  to 
take  certain  actions  which  might  have  a 
positive  noise  abatement  benefit  for  the 
airport,  the  proprietor  must  analyze  and 
make  available  for  review  the  effect  w'hich 
such  actions  would  have  on  the  noise  impact 
from  the  airport.  At  a  minimum,  the  following 
options  should  be  analyzed  and  displayed. 

1.  Takeoff  and  landing  noise  abatement 
procedures  for  aircraft 

2.  Limitations  on  the  use  of  aircraft  which 
do  not  meet  the  certiHcation  noise  limits  of 
Federal  Aviation  Regulation  Part  36. 

3.  Noise  abatement  preferential  runway 
systems 

4.  Glide  slopes  and  glide  slope 
intersections  for  landing  configuration 

5.  Flight  tracks 

6.  Approach  paths 

7.  Landing  paths 


B.  Limitations  on  the  class  of  aircraft  using 
the  airport 

9.  Shifting  aircraft  to  neighboring  airports 

10.  Location  of  run-up  areas 

11.  Operational  limitations/curfews 

12.  Priority  landing  directions  for  all 
aircraft 

13.  Landing  fees  based  on  performance 
specifications 

14.  Landing  fees  based  on  noise  emission 
characteristics 

15.  Compatible  use  of  impacted  land 

16.  Other  actions  which  would  have  a 
beneficial  impact  on  public  health  and 
w'elfare 

17.  Other  actions  recommended  for 
analysis  by  the  FAA  or  EPA  fdr  the  specific 
airport 

The  set  of  noise  abatement  options  and 
strategies  which  will  meet  or  exceed  the 
health  and  welfare  standard  of  the  regulation 
shall  be  presented  to  the  public  as  a  proposed 
noise  abatement  plan,  subjected  to  areawide 
public  hearings  and  delivered  to  the 
Administrator  of  the  FAA.  Such  plans  must 
include  the  following: 

•  The  impact  of  current  operations  on  the 
surrounding  community. 

•  The  effect  of  the  proposed  plan  on 
reducing  noise  impact  in  the  surrounding 
community  for  time  frames  of  two  (2)  and  five 
(5),  and  ten  (10)  years  from  the  date  of 
submission,  given  reasonable  assumptions 
concerning  the  future  operations  at  the 
airport  and  projected  population  changes  in 
the  community. 

•  The  relative  contribution  of  each  of  the 
proposed  options  to  the  overall  effectiveness 
of  the  plan. 

•  Land  use  alternatives  available  to  local 
and  State  authorities. 

•  A  schedule  for  implementation  of  the 
proposed  noise  abatement  plan. 

The  FAA  has  not  received  from  the 
Environmental  Protection  Agency  an 
inflationary  impact  assessment  for  the 
recommended  regulation  set  forth  in  this 
notice. 

Issued  in  Washington.  D.C.,  on  November 
12, 1976. 

Charles  R.  Foster, 

Director  of  En  vironniental  Quality. 
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